FIRCREST CITY COUNCIL
REGULAR MEETING AGENDA

TUESDAY, SEPTEMBER 13, 2016 COUNCIL CHAMBERS, FIRCREST CITY HALL

7:00 P.M. 115 RAMSDELL STREET, FIRCREST, WA 98466
1. CALL TO ORDER BY PRESIDING OFFICER
2. PLEDGE OF ALLEGIANCE
3. ROLL CALL
4. PRESIDING OFFICER'S REPORT
5. CITIZEN COMMENTS FOR ITEMS NOT ON THE AGENDA
(Please sign the Public Attendance Roster/Public Hearing Sign-Up Sheet if you wish to speak during the meeting.)
6. COMMITTEE, COMMISSION & LIAISON REPORTS
A Parks & Recreation
B. Environment, Planning, Building
C. Finance, IT
D. Administration
7. CONSENT CALENDAR
A Approval of Vouchers/Payroll Checks
B. Approval of Minutes: August 23, 2016 Regular City Council meeting
C. Setting a public hearing on September 27, 2016 to receive comments on
amendments to Fircrest Municipal Code Title 22 regarding marijuana regulations
D Setting a public hearing on September 27, 2016 to receive comments on
amendments to the Capital Facilities Element of the Comprehensive Plan
8. PUBLIC HEARING 7:15 P.M.
9. UNFINISHED BUSINESS
A. Ordinance granting a ten-year nonexclusive franchise to Comcast to provide cable
services — City Manager Rosenbladt
10. NEW BUSINESS
A Presentation of the 2017 Preliminary Budget — City Manager Rosenbladt/Finance
Director Corcoran
B. Resolution authorizing the City Manager to execute a subscription and service
agreement with eCivis for access to their grant research services — City Manager
Rosenbladt
C. Motion confirming the City Manager’s appointment of Joe Harrison to the Fircrest
Civil Service Commission for a six year term ending September 13, 2022 - Chief
Examiner Keely
11. CITY MANAGER COMMENTS
12. DEPARTMENT HEAD COMMENTS
13. COUNCILMEMBER COMMENTS
14. EXECUTIVE SESSION
A. Labor negotiations (Not subject to Open Meetings Act)
15. ADJOURNMENT

COUNCIL MAY ADD AND TAKE ACTION ON OTHER ITEMS NOT LISTED ON AGENDA



CITY OF FIRCREST
REGULAR CITY COUNCIL MEETING MINUTES
TUESDAY, AUGUST 23, 2016 COUNCIL CHAMBERS
7:00 P.M. FIRCREST CITY HALL, 115 RAMSDELL STREET

CALL TO ORDER, PLEDGE OF ALLEGIANCE AND ROLL CALL

Mayor Matthew Jolibois called the regular meeting to order at 7:00 P.M. and led the Pledge of
Allegiance. Councilmembers Blake Surina, Shannon Reynolds, Brett Wittner, Hunter T.
George, Denny Waltier and Jason Medley were present.

PRESIDING OFFICER’S REPORT

Responding to Jolibois’ inquiry, Rosenbladt noted that information about the recently adopted no
smoking and no vaping in the Parks ordinance will be placed on the City’s website. Jolibois
requested that because the street beautification project is moving forward on Mildred that various
options for the Fircrest side of Mildred Street are explored.

COMMITTEE, COMMISSION & LIAISON REPORTS
Water, Sewer, Storm

Wittner provided an update on the water disinfection/chlorination system and reported there is a
delay in getting some of the equipment. He noted that Public Works Director Wakefield requested
an extension to the Bilateral Compliance Agreement (BCA) deadline from the Washington State
Department of Health.

Public Safety, Court

Medley reported the decision a few months ago to advertise for establishment of an eligibility list
for police officer lateral was timely, due to the recent resignation/retirement by a Fircrest police
officer. Rosenbladt provided an overview on the process to hire a lateral police officer from the
eligibility list that was recently established.

CONSENT CALENDAR

Jolibois requested the City Manager read the consent calendar as follows: approval of Voucher
No. 208101 through Voucher No. 208163 in the amount of $143,751.01; approval of Payroll
Check No. 12326 through Payroll Check No. 12355 in the amount of $110,924.39; and approval
of the August 9, 2016 Regular City Council meeting.

MOTION
Moved by George, seconded by Medley, to approve the consent calendar as read. Ayes:

Surina, Reynolds, Wittner, Jolibois, George, Waltier and Medley. Noes: None. Motion
carried.



NEW BUSINESS

Motion rejecting all bids for the Emerson Sidewalk Project

Public Works Director Wakefield stated it is being recommended to Council that all bids received at
the bid opening for the Emerson Sidewalk Project are rejected. He stated that five bids were
received, all bids were responsive, and the low bid was $698,189. Wakefield reported the
engineer’s estimate for this project was $622,591 and the original budgeted grant amount was
$608,000. Wakefield stated the primary reason to reject the bids is a belief that the project could be
rebid in January or February of 2017 and there could be a potentially better bidding climate as far as
availability of contractors and bidding at a time when they might not be as busy. Wakefield noted
they recently submitted an application for a grant for the next phase of sidewalks on Emerson
between Alameda and 67", and if that grant is successful, both sections of the projects could
possibly be combined and bid together to create a larger project and a better economy of scale.
Wakefield noted that Council could still proceed and reward the bid. Wakefield reported that TIB
has an additional $50,000 contingency amount that Fircrest could apply for and could be used if this
project was rewarded, leaving approximately $39,000 to fund the project from local funds.
Wakefield noted that Terry Wright, engineer from KPG who completed the design of the project,
was present to respond to questions and noted that Wright supports the recommendation to reject all
bids and delay bidding until next year. Wright provided background on how KPG prepares
estimates and commented it is difficult to keep up with rising prices and labor shortages that affect
the costs. Wakefield noted the original TIB grant amount of $575,252 is available for the project
next year and doesn’t sunset as long as the City is making progress towards completion.

MOTION

Moved by Reynolds, seconded by Medley, to reject all bids for the Emerson Sidewalk Project.

Staff addressed Council questions and concerns.

Jolibois invited public comment.

Christine Sortais, 4517 61 Avenue West, University Place, WA, commented about the condition of
the areas on Emerson Street that she walks on and expressed hope that one day sidewalks will be
constructed.

VOTE

Ayes: Surina, Reynolds, Wittner, Jolibois, Waltier and Medley. Noes: George. Motion
carried.

Ordinance granting a ten-year nonexclusive franchise to Comcast to provide cable services

City Manager Rosenbladt stated this is the first reading of a ten-year franchise ordinance with
Comcast Cable Television and noted the final reading will be on September 13, 2016. Rosenbladt
stated the proposed franchise would provide for a second vendor to provide cable services in
Fircrest and competition will help improve service and will keep costs reasonable for the residents.
He reported that Comcast will pay Fircrest a franchise fee and will provide some complimentary
cable television service to Fircrest’s municipal buildings.

Staff addressed Council questions.



Ordinance amending Fircrest Municipal Code Section 6.08.140 to amend special events
spring and fall cleanups

Rosenbladt stated the ordinance, if adopted, would provide for modification of the dates and hours
for annual spring and fall clean-up and limits to drop-off amounts and number of vehicles to be
determined by the City Manager and Westside Disposal. Rosenbladt reported that Westside
Disposal desires to do the spring and fall cleanups on two Saturdays in a row instead of a
Friday/Saturday. Rosenbladt reported that Westside Disposal will inform the residents in their
newsletter of the time and date changes and limits to drop-off amounts and number of vehicles.

ORDINANCE NO. 1579

Moved by Medley, seconded by Waltier, to adopt Ordinance No. 1579, amending Section 1 of
Ordinance No. 1524 and FMC 6.08.140 relating to special events.

Jolibois invited public comment. None was provided.
VOTE

Ayes: Surina, Reynolds, Wittner, Jolibois, George, Waltier and Medley. Noes: None.
Motion carried.

Resolution amending the agreement with Westside Disposal, Inc. relating to special events
spring and fall cleanups

Rosenbladt stated the Resolution is in partner with the recently adopted Ordinance and authorizes
the City Manager to execute the Fifth Amendment to the agreement with Westside Disposal. He
reported the times and dates for spring and fall cleanups have been specified in the agreement as
well as limits to drop-off amounts and a more efficient method is to provide the City and Westside
Disposal coordination to make modifications.

RESOLUTION NO. 1436

Moved by Medley, seconded by Reynolds, to adopt Resolution No. 1436, authorizing the City
Manager to execute the Fifth Amendment to the agreement with Westside Disposal to amend
special events regarding spring and fall cleanups.

Jolibois invited public comment. None was provided.

VOTE

Ayes: Surina, Reynolds, Wittner, Jolibois, George, Waltier and Medley. Noes: None.
Motion carried.

Resolution authorizing the City Manager to execute a Whittier Fields Use Agreement between
the City of Fircrest and Tacoma Public Schools

Rosenbladt stated that Council adopted Resolution 1431 on July 26, 2016. Since that time, Tacoma
Schools’ staff requested that the agreement specifies that the park areas will not be open to the
public, which is why this is before Council once again. He noted this resolution would provide
Tacoma Public Schools exclusive use of the west portion of the Whittier Field between the hours of



11:25 a.m. to 3:30 p.m. for the period September 6, 2016 through January 13, 2017. Rosenbladt
concluded by noting that Resolution No. 1431 would be rescinded with adoption of Resolution No.
1437.

RESOLUTION NO. 1437

Moved by Medley, seconded by Waltier, to adopt Resolution No. 1437, authorizing the City
Manager to execute a Whittier Fields Use Agreement between the City of Fircrest and
Tacoma Public Schools.

Jolibois invited public comment. None was provided.

VOTE

Ayes: Surina, Wittner, Reynolds, Jolibois, George, Waltier and Medley. Noes. None.
Motion carried.

Presentation of the Fircrest Community Center and Municipal Pool Feasibility Study

Rosenbladt presented the Fircrest Community Center and Municipal Pool Feasibility Study, noting
that A|R|C Architects made changes and additions that were requested at previous meetings.
Rosenbladt noted the document could be used as a working and guiding tool while moving forward
and gathering citizen input. Rosenbladt reported the pool would be tested soon but that needs to
occur following the end of the pool season, as the pool needs to be drained before the testing can
occur. Rosenbladt concluded by reporting that A|R|C will be assisting with possible questions for a
community survey.

Discussion continued as follows:

e It would be useful to have a cost breakdown of what it would cost a typical homeowner if the
City went out for a $1,000,000 bond

e The costs for the seismic study were outside of the contract with A|R|C Architects

e Create a steering committee to start hashing out the issues, and also include some members
of Council, as the process shouldn’t be driven by Council but should be driven by
stakeholders

e The citizens steering committee should include representation from the swim team,
basketball team, soccer team, sports leagues and users of the gym

e Place this item on a study session agenda and include a discussion if money needs to be
placed in next year’s budget for possible repairs to the pool

¢ Incentivize the survey with prizes for turning in the survey

e Consider funding sources other than going out for a bond, i.e., grants, the legislature, private
foundations

e Evaluate what needs to be done, i.e., pool upgrades or a full replacement

e The steering committee should be open to any resident that wants to be on the committee and
be part of the conversation

CITY MANAGER COMMENTS

Rosenbladt reported that Derby Days has been canceled due to conflicts with the organizer.



DEPARTMENT HEAD COMMENTS

Wakefield reported on receiving information from the supplier of equipment for the chlorination
disinfection system that some pump and panel equipment has been delayed. He stated he asked
the Department of Health for an extension to September 16" instead of August 31% to have
disinfection added to the system. Wakefield noted he hadn’t received a response yet but felt
there wouldn’t be a problem with the extension as long as there is ongoing progress on the
system.

COUNCIL COMMENTS

Reynolds reported on attending the Chief for a Day event that was held at the Washington State
Criminal Justice Training Commission. She noted that Fircrest’s Chief for a Day, Amy Blair, was
sworn in as “Chief” that was followed by a day of fun, food and demonstrations by law enforcement
agencies.

Wittner indicated he and his family attended Fun Days and had a great time, noting the fireworks
were spectacular. Finance Director Corcoran responded to Wittner’s inquiry about the timing of the
vendor presentation for the City’s new website.

George stated that Fircrest Fun Days was ‘fun’. He reported the Fun Days Committee would be
meeting on August 31% at 7:00 p.m. at the Community Center to discuss this year’s event and to
start planning for next year’s Fun Days. George complimented staff for their efforts with Fun Days
and concluded by noting they received lots of compliments for this year’s Fun Days event.

Waltier expressed excitement that Sammy’s Pizza is coming to Fircrest.

Jolibois thanked George and members of the Fun Days Committee for the efforts and for such a
successful Fircrest Fun Days.

EXECUTIVE SESSION

At 8:25 P.M. Jolibois reported that Council would take a five-minute recess and convene into
Executive Session, not to exceed the hour of 8:50 P.M., to discuss ltem 14A — Labor Negotiations.
Jolibois noted the City Manager was invited to attend.

ADJOURNMENT
Moved by Reynolds, seconded by Medley, to adjourn the meeting at 8:57 P.M. Ayes:

Surina, Reynolds, Wittner, Jolibois, George, Waltier and Medley. Noes: None. Motion
carried.

Matthew Jolibois, Mayor

Lisa Keely, City Clerk



FIRCREST CITY COUNCIL AGENDA SUMMARY

COUNCIL MEETING DATE: September 13, 2016

SUBJECT: Comcast Cable Television Franchise Ordinance

FROM: Rick Rosenbladt, City Manager

Reviewed by: City Manager Finance Director City Attorney
SUGGESTED MOTION: | move to adopt Ordinance No. granting a ten-year

franchise to Comcast Cable Communications Management, LLC to provide cable
television services.

HISTORY: In 1986, a non-exclusive franchise agreement between Fircrest and Cable T.V.
Puget Sound, Inc. of Tacoma (now Comcast) was approved for a 25-year period. That
agreement was amended in 2005 to extend the date of the franchise agreement to May 8, 2016.
The proposed franchise ordinance had first reading at the August 23, 2016 meeting and is on for
final reading tonight.

PROPOSAL.: Council is being asked to consider the franchise ordinance with Comcast. It is
anticipated the ordinance will have final reading at the September 13" meeting.

FISCAL IMPACT: As compensation for the use of Fircrest’s Rights-of-Way or Streets,
Comcast will pay Fircrest a franchise fee in an amount equal to five percent of the Company’s
gross receipts. This agreement maintains existing Television Cable Tax at 5% which will create
approximately $96,524 in revenue in 2016 and is part of the current budget, and maintains
existing utility tax at 6% which will create approximately $131,798 in revenue in 2016 and is
part of the current budget.

ADVANTAGES: This proposed franchise would provide for a second vendor to provide cable
services in Fircrest. Competition will help improve service and will keep costs reasonable for
the residents. Also, through Comcast, customers will have more than one vendor to choose from
for their cable Internet services.

DISADVANTAGES: None, other than the potential for decreased revenues should all
customers convert to a possible lower rate with Comcast and should there be no expansion or
new subscribers. The likelihood of this happening is remote.

ALTERNATIVES: None. The City cannot put up a barrier to entry so that a cable television
provider cannot provide services in Fircrest. We can regulate their access to the right-of-way
through the franchise. But we cannot legally deny nor unreasonably delay their ability to provide
this service.

Attachments: Ordinance and Franchise Agreement



CITY OF FIRCREST
ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
FIRCREST, WASHINGTON, GRANTING A TEN-YEAR
NONEXCLUSIVE FRANCHISE TO THE COMCAST CABLE
COMMUNICATIONS MANAGEMENT, LLC TO PROVIDE CABLE
TELEVISION SERVICES

WHEREAS, the City Council desires to provide Fircrest citizens with additional
choices regarding cable television services; and

WHEREAS, the Comcast Cable Communications Management, LLC is fully capable
of providing such services to Fircrest citizens; and

WHEREAS, it would be in the citizens’ best interests to provide a diversity of such
services within the City; Now, Therefore,

THE CITY COUNCIL OF THE CITY OF FIRCREST, WASHINGTON DO ORDAIN
AS FOLLOWS:

Section 1. Granting a ten-year nonexclusive franchise to the Comcast Cable
Communications Management, LLC. The Comcast Cable Communications Management, LLC
is hereby granted a ten-year nonexclusive franchise to construct, maintain and provide cable
television services, as set forth in the Cable Television Franchise Agreement between the City
of Fircrest and the Comcast Cable Communications Management, LLC, in the form attached
hereto as Exhibit “A” and incorporated herein by reference. This franchise shall expire ten (10)
years from its effective date unless terminated sooner. This Franchise may be extended by
mutual agreement of the parties for five (5) additional years.

Section 2. Severability. If any provision of this Ordinance or its application to any
person or circumstances is held invalid, the remainder of the Ordinance or the application of the
provision to other persons or circumstances by a court of competent jurisdiction shall not be
affected.

Section 3. Effective Date. This ordinance shall take effect five (5) days after its
passage, approval and publication as provided by law.

PASSED BY THE CITY COUNCIL OF THE CITY OF FIRCREST,
WASHINGTON, at a regular meeting thereof this 13" day of September 2016.

APPROVED:

Matthew P. Jolibois, Mayor
ATTEST:

Lisa Keely, City Clerk



APPROVED AS TO FORM:

Michael Smith, City Attorney

Publication Date: September 16, 2016
Effective Date: September 21, 2016



EXHIBIT “A”

CABLE TV FRANCHISE AGREEMENT
BETWEEN THE

City of Fircrest

&
Comcast Cable Communications Management, LLC



CABLE TELEVISION FRANCHISE

This Cable Television Ten-Year Nonexclusive Franchise is entered into in Fircrest,
Washington, this ___ day of , 2016, by and between the COMCAST CABLE
COMMUNICATIONS MANAGEMENT, LLC, hereinafter (“Grantee”) and the CITY OF
FIRCREST, WASHINGTON, a municipal corporation, hereinafter (“Grantor” or the “City”).
Grantor and Grantee are sometimes referred to hereinafter collectively as the "parties.”

WHEREAS, the Grantor has reviewed Grantee’s application for a cable television
franchise, has identified the future cable-related needs and interests of the Grantor and its
citizens, has considered the financial, technical and legal qualifications of Grantee, and has
determined whether Grantee's plans for constructing, operating and maintaining its System are
adequate, in a full public proceeding affording due process to all parties; and

WHEREAS, upon passage of this franchise by the City Council of Fircrest and
acceptance by Grantee, Grantee shall be authorized to provide both cable television and other
telecommunication services within the franchise area; and

WHEREAS, the public has had adequate notice and opportunity to comment on Grantee's
proposal to provide Cable Service within the territorial limits of Grantor; and

WHEREAS, the Grantor has a legitimate and necessary regulatory role in ensuring the
availability of cable service, high technical capability and reliability of cable systems in its
jurisdiction, the availability of local programming (including educational and governmental
access programming) and quality customer service; and

WHEREAS, diversity in cable service and local and non-local programming is an
important policy goal and the Grantee's System should offer a wide range of programming
services; and

WHEREAS, flexibility to respond to changes in technology, subscriber interests and
competitive factors within the cable service market should be an essential characteristic of this
Franchise and both the Grantor and the Grantee will stress maximum system flexibility to take
advantage of new technology to benefit subscribers and citizens as such technology becomes
available; and

WHEREAS, the Grantor is authorized by federal law and RCW 35A.47.040 to grant one
or more nonexclusive franchises to construct, operate and maintain a cable television system
within the boundaries of the Grantor.

NOW, THEREFORE, in consideration of the mutual promises made herein, and other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged,
Grantor and Grantee do hereby agree as follows:



CABLE TV FRANCHISE AGREEMENT
Between City of Fircrest & Comcast Cable Communications Management, LLC
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CABLE TV FRANCHISE AGREEMENT

SECTION 1. DEFINITIONS

For the purposes of this Franchise and all exhibits attached hereto the following terms, phrases,
words and their derivations shall have the meanings given herein. When not inconsistent with
the context, words used in the present tense include the future, words in the plural include the
singular, and words in the singular include the plural. Words not defined shall be given their
common and ordinary meaning. The word "shall" is always mandatory and not merely directory.

"'Access"

means the availability for Noncommercial use by various governmental and educational
agencies, including Grantor and its designees, of particular channels on the System to receive
and distribute Video Programming to Subscribers, as permitted under applicable law, including,
but not limited to:

(A)  "Educational Access" means Access where Schools are the primary users having
editorial control over programming and services.

(B)  "Governmental Access" means Access where governmental institutions or their
designees are the primary users having editorial control over programming and services; and

(C)  “Access" means Educational Access and Governmental Access, collectively.

"Access Center"
means a facility or facilities where signals are managed and delivered to the Grantee for
Downstream transmission to Subscribers or to other Access Centers via a dedicated connection.

""Access Channel™
means any Channel, or portion thereof, designated for Noncommercial Access purposes or
otherwise made available to facilitate or transmit Access programming.

“Access Fees”
means the Capital Fee paid to the Grantor by the Grantee in accordance with section 9.1 below.

"Activation™ or ""Activated"

means the status of any capacity on or part of the System wherein the use of that capacity or part
thereof may be made available without further installation of system equipment other than
Subscriber premise equipment, whether hardware or software.

"Affiliated Entity™ or "Affiliate™

means when used in connection with Grantee any corporation, Person who owns or controls, is
owned or controlled by, or is under common ownership or control with, Grantee and its
successor corporations. Affiliated Entity or Affiliate also means any Person with whom Grantee
contracts to provide Cable Services on the Cable System.

""Bad Debt"
means amounts lawfully owed by a Subscriber and accrued as revenues on the books of Grantee,
but not collected after reasonable efforts by Grantee.

""Basic Service"
means any Cable Service tier which includes, at a minimum, the retransmission of local
television Broadcast Signals.



"Broadcast Signal™
means a television signal transmitted over the air to a wide geographic audience, and received by
a System off-the-air by antenna, microwave, satellite dishes or any other means.

"Cable Acts™

means the Cable Communications Policy Act of 1984, and the Cable Television Consumer
Protection and Competition Act of 1992, as amended by the Telecommunications Act of 1996
and any amendments thereto.

""Cable Operator™*

means any Person or groups of Persons, including Grantee, who provides Cable Service over a
System and directly or through one or more Affiliates owns a significant interest in such System
or who otherwise control(s) or is(are) responsible for, through any arrangement, the management
and operation of such a System.

""Cable Service"

means the one-way transmission to Subscribers of Video Programming, or other programming
service and Subscriber interaction, if any, which is required for the selection or use of such
Video Programming or other programming service.

"Channel™

means a portion of the frequency band capable of carrying a Video Programming Service or
combination of Video Programming Services, whether by analog or digital signal, on a twenty-
four (24) hour per day basis or a portion thereof.

""Connection™
with regard to connections to public buildings, means installation of fiber optic or coaxial cable
or other System related facilities through the outer wall of the building.

"Designated Access Provider™

means the entity or entities designated by the Grantor to manage or co-manage Educational or
Governmental Access Channels and facilities. The Grantor may be a Designated Access
Provider.

“Designated Distributor”
means any entity authorized by Grantor to distribute Access Programming.

"Downstream Channel™*
means a Channel capable of carrying a transmission from the Headend to remote points on the
System.

"Dwelling Unit"
means any residential building, or each portion thereof.

""Expanded Basic Service"
means cable programming services not included in the Basic Service and excluding premium or
pay-per-view services.

IIFCCII
means the Federal Communications Commission or its lawful successor.

"Fiber Optic™
means a transmission medium of optical fiber cable, along with all associated electronics and



equipment capable of carrying Cable Service by means of electric lightwave pulses.

"Franchise™

means the document in which this definition appears, which is executed between Grantor and
Grantee, containing the specific provisions of the authorization granted and the contractual and
regulatory agreement created hereby.

"Franchise Area™
means the area within the jurisdictional boundaries of the Grantor, including any areas annexed
by Grantor during the term of this Franchise.

“Franchise Fee”

includes any tax, fee or assessment of any kind imposed by the Grantor on the Grantee or
Subscribers, or both solely because of their status as such. The term Franchise Fee does not
include:

(A)  Any tax, fee or assessment of general applicability, for example a utility tax.

(B)  Capital costs which are required by the Franchise to be incurred by the Grantee
for educational or governmental access facilities, including the support required in Section 9.1;

(C)  Requirements or charges incidental to the awarding or enforcing of the franchise,
including but not limited to, payments for bonds, letters of credit, insurance, indemnification,
penalties or liquidated damages; or

(D)  Any fee imposed under Title 17, United States Code.

“Grantee”
Means Comcast Cable Communications Management, LLC. or its lawful successor, transferee or
assignee.

“Grantor”
Means the City of Fircrest.

""Gross Revenues™

means any and all revenue derived directly or indirectly by the Grantee, or by any other entity
that is a Cable Operator of the Cable System including Grantee’s Affiliates, from the operation
of Grantee's Cable System to provide Cable Services in the Franchise Area. Gross Revenues
include, by way of illustration and not limitation, monthly fees charged Subscribers for Cable
Services including Basic Service, any expanded tiers of Cable Service, optional Premium
Services; installation, disconnection, reconnection and change-in-service fees, Leased Access
Channel fees, all Cable Service lease payments from the Cable System, late fees and
administrative fees, revenues from rentals or sales of converters or other Cable System
equipment; advertising sales revenues (including local, regional and a pro rata share of national
advertising carried on the Cable System in the Franchise Area) net of commissions due to
advertising agencies that arrange for the advertising buy; the fair market value of consideration
received by the Grantee for use of the Cable System to provide Cable Service and accounted for
as revenue under GAAP; revenues from program guides, additional outlet fees, Franchise Fees,
revenue from interactive services to the extent they are considered Cable Services under federal
law, revenue from the sale or carriage of other Cable Services, and revenues from home
shopping, and other revenue-sharing arrangements. Gross Revenues shall include revenue
received by any entity other than the Grantee where necessary to prevent evasion or avoidance of
the obligation under this Franchise to pay the Franchise Fees. Gross Revenues shall not include



(i) to the extent consistent with GAAP, Bad Debt, provided, however, that all or part of any such
Bad Debt that is written off but subsequently collected shall be included in Gross Revenues in
the period collected; (ii) the Capital Fee specified in subsection 9.1; (iii) any taxes on services
furnished by the Grantee which are imposed directly on any Subscriber or user by the State,
Town or other governmental unit and which are collected by the Grantee on behalf of said
governmental unit. The Franchise Fee is not such a tax.

The parties intend for the definition of Gross Revenues to be as inclusive as possible consistent
with existing applicable law. If there is a change in federal law subsequent to the effective date
of this Franchise, such change shall not impact this Gross Revenues definition unless the change
specifically preempts the affected portion of the definition above.

""Headend" or ""Hub""

means any Facility for signal reception and dissemination on a System, including cable,
antennas, wires, satellite dishes, monitors, switchers, modulators, processors for Broadcast
Signals or other signals, equipment for the interconnection of the System with adjacent Systems
and interconnection of any networks which are part of the System, and all other related
equipment and Facilities.

""Leased Access Channel™
means any Channel or portion of a Channel commercially available for programming in
accordance with Section 612 of the Cable Act.

“Noncommercial”

means, in the context of Access Channels, that particular products and services are not promoted
or sold. This term shall not be interpreted to prohibit an Access Channel operator or programmer
from soliciting and receiving financial support to produce and transmit video programming on an
Access Channel, or from acknowledging a contribution, in the manner of the Corporation for
Public Broadcasting.

“Normal Business Hours”
means those hours during which most similar businesses in the community are open to serve
customers.

“Normal Operating Conditions”

means those service conditions which are within the control of the Grantee. Those conditions
which are not within the control of the Grantee include, but are not limited to, natural disasters,
civil disturbances, power outages, telephone network outages, and severe or unusual weather
conditions. Those conditions which are ordinarily within the control of the Grantee include, but
are not limited to, special promotions, rate increases, and maintenance or upgrade of the System.

"Pay Service' or ""Premium Service"
means Video Programming or other programming service choices (such as movie channels or
pay-per-view programs) offered to Subscribers on a per-channel, per-program or per-event basis.

"'Person™
means any natural person, sole proprietorship, partnership, joint venture, association, or limited
liability entity or corporation, or any other form of entity or organization.

“Rights-of-Way”
means land acquired or dedicated for public streets or roads, highways, avenues, lanes, alleys,
bridges, sidewalks, easements and similar public property located within the Franchise area.



“Roads”
means Rights-of-Way.

""School™
means any accredited educational institution including, for example, primary and secondary
schools (K-12), colleges and universities and excluding home schools and residential facilities.

“Service Interruption”
means the loss of picture or sound on one or more cable channels.

"'State"
means the State of Washington.

""Subscriber**
means any Person who lawfully receives Cable Services provided by Grantee by means of the
System with Grantee’s express permission.

"System" or “Cable System”

means a facility, consisting of a set of closed transmission paths and associated signal generation,
reception and control equipment that is designed to provide Cable Service which includes video
programming and which is provided to multiple Subscribers within a community, but such term
does not include (1) a facility that serves only to retransmit the television signals of one or more
television broadcast stations; (2) a facility that serves Subscribers without using any public right-
of-way; (3) a facility of a common carrier which is subject, in whole or in part, to the provisions
of Title 1l of the federal Communications Act (47 U.S.C. § 201 et seq.), except that such facility
shall be considered a Cable System (other than for purposes of Section 621(c) (47 U.S.C. §
541(c)) to the extent such facility is used in the transmission of video programming directly to
Subscribers, unless the extent of such use is solely to provide interactive on-demand services; (4)
an open video system that complies with federal statutes; or (5) any facilities of any electric
utility used solely for operating its electric utility systems. When used herein, the term “Cable
System” or “System” shall mean Grantee’s Cable System in the Franchise Area.

"Tier"
means a category of Cable Services provided by the Grantee for which a separate rate is charged.

“Upstream Channel”

means a Channel capable of carrying a transmission to the Headend from remote points on the
System.

“Video Programming”

means programming provided by, or generally considered comparable to programming provided
by, a television broadcast station.

SECTION 2. GRANT OF FRANCHISE

2.1 Grant

(A)  Grantor hereby grants to Grantee a nonexclusive and revocable authorization to
make reasonable and lawful use of the Rights-of-Way within the Franchise Area to construct,
operate, maintain, reconstruct, and upgrade a System for the purpose of providing Cable
Services, subject to the terms and conditions set forth in this Franchise. This Franchise shall
constitute both a right and an obligation to provide the Cable Services required by, and to fulfill
the obligations set forth in, the provisions of this Franchise.

(B) The Grantee, through this Franchise, is granted the right to operate its System



using the Grantor's Rights-of-Way within the Franchise Area in compliance with all lawfully
enacted applicable Grantor construction codes and regulations. Nothing in this Franchise shall be
deemed to waive the requirements of the other codes and ordinances of general applicability
lawfully enacted, or hereafter lawfully enacted, by the Grantor to the extent that the provisions of
the codes and ordinances do not have the effect of materially limiting the benefits or materially
expanding the obligations of the Grantee that are granted by this Franchise. The Grantee
specifically agrees to comply with the provisions of Grantor ordinances provided that in the
event of a conflict between the provisions of ordinances and the Franchise, the express
provisions of the Franchise shall govern. Grantee reserves the right to challenge provisions of
any ordinance, rule, regulation, resolution or other enactment of the Grantor that conflicts with
its contractual right granted herein.

(C)  This Franchise shall not be interpreted to prevent the Grantor from imposing
additional conditions, including additional compensation conditions for use of the Rights-of-
Way, should Grantee provide service other than Cable Service, to the extent permitted by law.

(D)  Grantee promises and guarantees, as a condition of exercising the privileges
granted by this Franchise, that any Affiliate of the Grantee directly involved in the offering of
Cable Service in the Franchise Area, or directly involved in the management or operation of the
System in the Franchise Area, will also comply with the terms and conditions of this Franchise.

(E)  No rights shall pass to Grantee by implication.

(F)  This Franchise is intended to convey limited rights and interests only as to those
Rights-of-Ways in which the Grantor has an actual interest. It is not a warranty of title or
interest in any Rights-of-Way; it does not provide the Grantee with any interest in any particular
location within the Rights-of-Way; and it does not confer rights other than as expressly provided
in the grant hereof.

2.2 Use of Rights-of-Way

(A)  Subject to Grantor's supervision and control, Grantee may erect, install, construct,
repair, replace, reconstruct, and retain in, on, over, under, upon, across, and along the Rights-of-
Way within the Franchise Area, such wires, cables (both coaxial and fiber optic), conductors,
ducts, conduit, vaults, manholes, amplifiers, appliances, pedestals, attachments and other
property and equipment as are necessary and appurtenant to the operation of a System for the
provision of Cable Services within the Franchise Area. Grantee shall comply with all applicable
construction codes, laws, ordinances, and regulations, now in effect or enacted hereafter. This
grant does not include the installation, maintenance or construction, repair or replacement of any
wireless telecommunications facilities or equipment within Rights-of-Way or otherwise on
Grantor owned property or on property held in trust or used by the Grantor.

(B)  Grantee must follow Grantor-established written requirements including all
Grantor codes, ordinances and other regulations regarding placement of System facilities in
Rights-of-Way, including the specific location of facilities in the Rights-of-Way, and must in any
event install System facilities in a manner that minimizes interference with the use of the Rights-
of-Way by others, including others that may be installing communications facilities. The
Grantor may require that System facilities be installed at a particular time, at a specific place or
in a particular manner as a condition of access to a particular Right-of-way; may deny access if
Grantee is not willing to comply with Grantor's requirements; and may remove, or require
removal of, any facility that is not installed in compliance with the requirements established by
Grantor, or which is installed without prior Grantor approval of the time, place or manner of
installation and charge Grantee for all the costs associated with removal; and may require
Grantee to cooperate with others to minimize adverse impacts on the Rights-of-Way through
joint trenching and other arrangements. Grantee shall assume all Grantee’s costs associated with



any requirement of Grantor in the exercise of its police powers or in furtherance of any public
improvement to move its System located in the Right-of-way.

2.3 Duration

The term of this Franchise and all rights, privileges, obligations and restrictions pertaining
thereto shall be ten (10) years from the effective date of this Franchise, unless terminated sooner
as hereinafter provided. This Franchise may be extended by mutual agreement of the parties for
five (5) additional years.

2.4 Effective Date

The provisions of this Franchise shall be effective upon the written acceptance of this Franchise
by the Grantee, signed by its proper officers, filed with the Clerk of the Grantor within sixty days
from , 2016.

25 Franchise Nonexclusive

This Franchise shall be nonexclusive, and subject to all prior rights, interests, easements or
licenses granted by Grantor or its predecessors to any Person to use any property, Rights-of-
Way, easement, right, interest or license for any purpose whatsoever, including the right of
Grantor to use same for any purpose it deems fit, including the same or similar purposes allowed
Grantee hereunder. Grantor may at any time grant authorization to use the Rights-of-Way for
any purpose not incompatible with Grantee's authority under this Franchise and for such
additional Franchises for Systems as Grantor deems appropriate.

2.6 Grant of Other Franchises

(A) The Grantee acknowledges and agrees that the Grantor reserves the right to grant
one or more additional franchises to provide Cable Service within the Franchise Area; provided,
the Grantor agrees that it shall amend this Franchise to include any material terms or conditions
that it makes available to the new entrant within ninety (90) days of the Grantee’s request, so as
to ensure that the regulatory and financial burdens on each entity are materially equivalent.
“Material terms and conditions” include but are not limited to: franchise fees; insurance; system
build-out requirements; security instruments; public, education and government Access Channels
and support; customer service standards; required reports and related record keeping; and notice
and opportunity to cure breaches. If any such additional or competitive franchise is granted by
the Grantor which, in the reasonable opinion of the Grantee, contains more favorable or less
burdensome terms or conditions than this Franchise, the Grantor agrees that it shall amend this
Franchise to include any more favorable or less burdensome terms or conditions in a manner
mutually agreed upon by Grantor and Grantee.

(B) In the event an application for a new cable television franchise is filed with the
Grantor proposing to serve the Franchise Area, in whole or in part, the Grantor shall provide
notice of such application.

(C) In the event that a wireline multichannel video programming distributor provides
video service to the residents of the Grantor under the authority granted by federal or State
legislation or other regulatory entity, the Grantee shall have a right to request Franchise
amendments that relieve the Grantee of regulatory burdens that create a competitive
disadvantage to the Grantee. In requesting amendments, the Grantee shall file a petition seeking
to amend the Franchise. Such petition shall: (1) indicate the presence of such wireline
competitor; (2) identify the basis for Grantee’s belief that certain provisions of the Franchise
place Grantee at a competitive disadvantage; and (3) identify the regulatory burdens to be
amended or repealed in order to eliminate the competitive disadvantage. The Grantor shall not



unreasonably withhold consent to the Grantee’s petition.

2.7 Familiarity with Franchise

The Grantee acknowledges and warrants by acceptance of the rights, privileges and agreement
granted herein, that it has carefully read and fully comprehends the terms and conditions of this
Franchise and is willing to and does accept all reasonable risks of the meaning of the provisions,
terms and conditions herein. The Grantee further acknowledges and states that it has fully
studied and considered the requirements and provisions of this Franchise, and finds that the same
are commercially practicable at this time and consistent with all local, state and federal laws and
regulations currently in effect, including the Cable Act.

2.8  Effect of Acceptance

By accepting the Franchise, the Grantee: (1) acknowledges and accepts the Grantor's legal right
to issue and enforce the Franchise; (2) agrees that it will not oppose the Grantor's intervening in
any legal or regulatory proceeding affecting the System; (3) accepts and agrees to comply with
each and every provision of this Franchise; and (4) agrees that the Franchise was granted
pursuant to processes and procedures consistent with applicable law, and that it will not raise any
claim to the contrary.

2.9 Police Powers

Grantee's rights hereunder are subject to the police powers of Grantor to adopt and enforce
ordinances necessary to the safety, health and welfare of the public, and Grantee agrees to
comply with all applicable laws, ordinances and regulations enacted pursuant to the police
powers of Grantor, or hereafter enacted in accordance therewith, by Grantor or any other legally-
constituted governmental unit having lawful jurisdiction over the subject matter hereof. Any
conflict between the provisions of this Franchise and any other present or future lawful exercise
of Grantor's police powers shall be resolved in favor of the latter.

2.10 Franchise Area

Grantee shall provide Cable Service, as authorized under this Franchise, within the Franchise
Area.
SECTION 3. FRANCHISE FEE AND FINANCIAL CONTROLS

3.1 Franchise Fee

As compensation for the use of Grantor's Rights-of-Way or Roads, Grantee shall pay as a
Franchise Fee to Grantor, throughout the duration of this Franchise, an amount equal to five
(5%) percent of Grantee's Gross Revenues associated with Grantee’s operation of its System in
the Franchise Area. Accrual of such Franchise Fee shall commence as of the effective date of
this Franchise.

3.2 Payments

Grantee's Franchise Fee payments to Grantor shall be computed quarterly for the preceding
calendar quarter ending September 30, December 31, March 31 and June 30. Each quarterly
payment shall be due and payable no later than forty-five (45) days after said dates.

3.3 Acceptance of Payment

No acceptance of any payment shall be construed as an accord by Grantor that the amount paid
is, in fact, the correct amount, nor shall any acceptance of payments be construed as a release of
any claim Grantor may have for further or additional sums payable or for the performance of any
other obligation of Grantee.



3.4 Quarterly Franchise Fee Reports

Each payment shall be accompanied by a written report to Grantor, verified by an officer of
Grantee, containing an accurate statement in summarized form, as well as in detail, of Grantee's
Gross Revenues and the computation of the payment amount. Such reports shall detail all Gross
Revenues of the System and shall be drafted in accordance with generally accepted accounting
principles.

35 Audits

On an annual basis, upon thirty (30) days' prior written notice, Grantor shall have the right to
conduct an independent audit of Grantee's records related to this Franchise and to re-compute
any amounts determined to be payable under this Franchise. Provided Grantee cooperates in
making all relevant records available upon request, Grantor will in good faith attempt to
complete each audit within six (6) months, and the audit period shall not be any greater than the
previous three (3) years, unless Grantor has information relating to previous years beyond the
three (3) which raises doubt as to the accuracy of payments made under this or previous
Franchises. Any additional amounts due to the Grantor as a result of the audit shall be paid
within sixty (60) days following written notice to the Grantee by the Grantor, which notice shall
include a copy of the audit findings. If the audit shows that Franchise Fees have been underpaid,
by three percent (3%) in a calendar year or more, Grantee shall pay the total cost of the audit.

3.6 Financial Records

Grantee agrees to meet with a representative of the Grantor upon written request to review
Grantee's method of record-keeping, financial reporting, the computing of Franchise Fee
obligations and other procedures, the understanding of which the Grantor deems necessary for
reviewing reports and records that are relevant to the enforcement of this Franchise.

3.7  Interest on Late Payments

In the event any payment is not received within forty-five (45) days from the end of the calendar
quarter, Grantee shall pay, in addition to the payment or sum due, interest from the due date at an
interest rate of 1%, beginning on the forty-sixth (46" day after the end of the calendar quarter
and continuing every day thereafter until the seventy-sixth (76™) day after the end of the calendar
quarter, or until payment is made, whichever is earlier. If any payment is not received within
seventy-six (76) days after the end of the calendar quarter, Grantee shall be assessed a late fee in
the additional amount of two hundred dollars ($200.00) per day, beginning on the seventy-sixth
(76') day after the end of the calendar quarter and continuing every day thereafter until paid.

3.8 Maximum Franchise Fee

The parties acknowledge that, at present, applicable federal law limits Grantor to collection of a
Franchise Fee of five percent (5%) of Gross Revenues. In the event that at any time during the
duration of this Franchise, Grantor is authorized to collect an amount in excess of five percent
(5%) of Gross Revenues, then this Franchise may be amended unilaterally by Grantor to provide
that such excess amount shall be added to the Franchise Fee to be paid by Grantee to Grantor
hereunder, provided that all providers of Cable Service in the Franchise Area over which the
Grantor has jurisdiction are treated in an equivalent manner, and Grantee has received sixty (60)
days prior written notice from Grantor of such amendment.

3.9 Additional Commitments Not Franchise Fees

No term or condition in this Franchise shall in any way modify or affect Grantee's obligation to
pay Franchise Fees. Although the total sum of Franchise Fee payments and additional
commitments set forth elsewhere in this Franchise may total more than five percent (5%) of
Grantee's Gross Revenues in any 12-month period, Grantee agrees that the additional



commitments herein are not Franchise Fees, nor are they to be offset or credited against any
Franchise Fee payments due to Grantor, nor do they represent an increase in Franchise Fees to be
passed through to Subscribers pursuant to any federal law. Access Fees are not to be offset
against and are not Franchise Fees.

3.10 Payment on Termination

If this Franchise terminates for any reason, the Grantee shall file with the Grantor within ninety
(90) calendar days of the date of the termination, a financial statement, certified by an
independent certified public accountant, showing the Gross Revenues received by the Grantee
since the end of the previous fiscal year. Within sixty (60) days of the filing of the certified
statement with the Grantor, Grantee shall pay any unpaid amounts as indicated. If the Grantee
fails to satisfy its remaining financial obligations as required in this Franchise, the Grantor may
do so by utilizing the funds available in a Letter of Credit or other security provided by the
Grantee.

SECTION 4. ADMINISTRATION AND REGULATION

4.1 General Provisions

(A)  Grantor shall be vested with the power and right to administer and enforce the
requirements of this Franchise and the regulations and requirements of applicable law, including
the Cable Act, or to delegate that power and right, or any part thereof, to the extent permitted
under State and local law.

(B)  Grantee shall comply with all applicable federal and state laws and regulations,
including regulations of any administrative agency thereof, as well as all Grantor ordinances,
resolutions, rules and regulations heretofore or hereafter adopted or established during the term
of the Franchise. Nothing in this Franchise shall limit or expand the Grantor's right of eminent
domain under State law.

(C)  The Grantee and Grantor shall be entitled to all rights and be bound by all
changes in local, State and federal law that occur subsequent to the effective date of this
Franchise. The Grantee and the Grantor acknowledge that their rights and obligations under this
Franchise are explicitly subject to all such changes. However, should such changes in law
substantially reduce Grantee’s obligation to pay or provide Franchise Fees, or any other support
required in this Franchise, the Grantor and Grantee agree to enter into good faith negotiations for
a six (6) month period, at the request of either party, to resolve the issues. If resolution is not
reached within the six (6) month period, and the period has not been extended by mutual
agreement, the term of this Franchise shall be reduced to three (3) years, and the parties shall
commence the renewal process in accordance with the Cable Act.

4.2  Rates and Charges

All Grantee rates and charges related to or regarding Cable Services shall be subject to regulation
by Grantor to the full extent authorized by applicable federal, State and local laws.

4.3 Rate Discrimination

All Grantee rates and charges shall be published (in the form of a publicly-available rate card),
made available to the public, and shall be non-discriminatory as to all Persons of similar classes,
under similar circumstances and conditions. Grantee shall apply its rates in accordance with
governing law. Grantee shall permit Subscribers to make any in-residence connections the
Subscriber chooses without additional charge and without penalizing the Subscriber therefore.
However, if any in-home connection requires service from Grantee due to signal quality, signal
leakage or other factors, caused by improper installation of such in-home wiring or faulty
materials of such in-home wiring, the Subscriber may be charged appropriate service charges by



Grantee. Nothing herein shall be construed to prohibit:

(A)  The temporary reduction or waiving of rates or charges in conjunction with valid
promotional campaigns;

(B)  The offering of reasonable discounts to similarly situated Persons.

(C)  The offering of rate discounts for either Cable Service generally, or data
transmission to governmental agencies or educational institutions; or

(D)  The offering of bulk discounts for Multiple Dwelling Units.

4.4  Filing of Rates and Charges

(A)  Throughout the term of this Franchise, Grantee shall maintain on file with Grantor
a complete schedule of applicable rates and charges for Cable Services provided under this
Franchise. Nothing in this subsection shall be construed to require Grantee to file rates and
charges under temporary reductions or waivers of rates and charges in conjunction with
promotional campaigns. As used in this subsection, no rate or charge shall be considered
temporary if Subscribers have the ability over a period greater than twelve (12) consecutive
months (or such other period as may be approved by Grantor) to purchase Cable Services at such
rate or charge.

(B)  On an annual basis, Grantee shall provide a complete schedule of current rates
and charges for any and all Leased Access Channels, or portions of such Channels, provided by
Grantee.

45 Late Fees

If the Grantee assesses any kind of penalty fee for late payment, such fee shall comply with
applicable law.

4.6  Time Limits Strictly Construed

Whenever this Franchise sets forth a time for any act to be performed by Grantee, such time shall
be deemed to be of the essence, and any failure of Grantee to perform within the allotted time
may be considered a material breach of this Franchise. However, in the event that Grantee is
prevented or delayed in the performance of any of its obligations under this Franchise by reason
beyond the reasonable control of Grantee, Grantee shall have a reasonable time, under the
circumstances, to perform the affected obligation under this Franchise or to procure a substitute
for such obligation which is satisfactory to Grantor.

4.7 Performance Evaluation

(A)  Special evaluation sessions may be held at any time upon request by Grantor
during the term of this Franchise.

(B)  All evaluation sessions shall be open to the public and announced at least one
week in advance in a newspaper of general circulation in the Franchise Area. Grantor may
notify its Subscribers of evaluation sessions by announcement on its Access Channel.

(C)  Topics which may be discussed at any evaluation session may include, but are not
limited to, Cable Service rate structures; Franchise Fees; liquidated damages; free or discounted
Cable Services; application of new technologies; system performance; Cable Services provided,;
programming offered; customer complaints; privacy; amendments to this Franchise; judicial and
FCC rulings; line extension policies; and Grantor's or Grantee's rules; provided that nothing in
this subsection shall be construed as requiring the renegotiation of this Franchise.

(D)  During evaluations under this Section, Grantee shall fully cooperate with Grantor



and shall provide such information and documents as Grantor may require to perform the
evaluation.
SECTION 5. FINANCIAL AND INSURANCE REQUIREMENTS

5.1 Indemnification

(A)  General Indemnification. Grantee shall indemnify, defend and hold Grantor, its
officers, officials, boards, commissions, authorized agents and employees, harmless from any
action or claim for injury including death, damage, loss, liability, cost or expense, including
court and appeal costs and attorneys’ fees and expenses, arising from any casualty or accident to
Person or property, including, without limitation, copyright infringement, defamation, and all
other damages in any way arising out of, or by reason of, any construction, excavation,
operation, maintenance, reconstruction, or any other act done under this Franchise, by or for
Grantee, its agents, or its employees, or by reason of any neglect or omission of Grantee its
agents or its employees. Grantee shall consult and cooperate with the Grantor while conducting
its defense of the Grantor.

(B)  Indemnification for Relocation. Grantee shall indemnify Grantor for any
damages, claims, additional costs or expenses assessed against, or payable by, Grantor related to,
arising out of, or resulting, directly or indirectly, from Grantee's failure to remove, adjust or
relocate any of its facilities in the Streets in a timely manner in accordance with any relocation
required by Grantor.

(C)  Additional Circumstances. Grantee shall also indemnify, defend and hold Grantor
harmless for any claim for injury, damage, loss, liability, cost or expense, including court and
appeal costs and attorneys' fees or expenses in any way arising out of:

(1)  The grant of this Franchise;

(2)  Any failure by Grantee to secure consents from the owners, authorized
distributors or licensees/licensors of programs to be delivered by the System.

(D)  Procedures and Defense. If a claim or action arises, Grantor or any other
indemnified party shall tender the defense of the claim to Grantee, which defense shall be at
Grantee’s expense. Grantor may participate in the defense of a claim and, in any event, Grantee
may not agree to any settlement of claims affecting Grantor without Grantor's written approval.

(E)  Non-waiver. The fact that Grantee carries out any activities under this Franchise
through independent contractors shall not constitute an avoidance of or defense to Grantee's duty
of defense and indemnification under this Section.

(F)  Duty to Give Notice and Tender Defense. The Grantor shall give the Grantee
timely written notice of any claim or of the commencement of any action, suit or other
proceeding covered by the indemnity in this Section. In the event any such claim arises, the
Grantor or any other indemnified party shall tender the defense thereof to the Grantee and the
Grantee shall have the obligation and duty to defend any claims arising thereunder, and the
Grantor shall cooperate fully therein.

(G)  If separate representation to fully protect the interests of both parties is necessary,
such as a conflict of interest between the Grantor and the counsel selected by Grantee to
represent, the Grantor, Grantee shall pay expenses incurred by the Grantor in defending itself
with regard to any action, suit or proceeding indemnified by Grantee. The Grantor’s expenses
shall include all out-of-pocket expenses, such as consultants’ fees, and shall also include the



reasonable value of any services rendered by the Grantor attorney or his/her assistants or any
employees of the Grantor or its agents but shall not include outside attorneys’ fees for services
that are unnecessarily duplicative of services provided the Grantor by Grantee.

5.2 Insurance Requirements

(A)  General Requirement. Grantee must have adequate insurance during the entire
term of this Franchise to protect the Grantor against claims for injuries to Persons or damages to
property which in any way relate to, arise from or are connected with this Franchise, or involve
Grantee, its agents, representatives, contractors, subcontractors and their employees.

(B) Initial Insurance Limits. Grantee must keep insurance in effect in accordance
with the minimum insurance limits herein set forth by the Grantor from time to time. The
Grantee shall obtain policies for the following initial minimum insurance limits:

(@) Commercial General Liability: Five million dollars ($5,000,000)
aggregate limit per occurrence for bodily injury, personal injury and property damage;

(2)  Automobile Liability: Three million dollars ($3,000,000) combined single
limit per accident for bodily injury and property damage; and

3) Employer's Liability: One million dollars ($1,000,000).

(C)  Endorsements.

1) All policies shall contain, or shall be endorsed so that:
@ The Grantor shall be designated as additional insured.

(b) The Grantee's insurance coverage shall be primary insurance with
respect to the Grantor, its officers, officials, boards, commissions, employees and
duly authorized agents. Any insurance or self-insurance maintained by the
Grantor, its officers, officials, boards, commissions, employees and agents shall
be in excess of the Grantee's insurance and shall not contribute to it; and

(© Grantee's insurance shall apply separately to each insured against
whom a claim is made or lawsuit is brought, except with respect to the limits of
the insurer's liability.

(2 The insurance shall provide that the insurance shall not be cancelled or
materially altered so as to be out of compliance with the requirements of this Section
without thirty (30) days' written notice first being given to Grantor. If the insurance is
cancelled or materially altered so as to be out of compliance with the requirements of this
Section within the term of this Franchise, Grantee shall provide a replacement policy.
Grantee agrees to maintain continuous uninterrupted insurance coverage, in the amounts
required, for the duration of this Franchise.

(D)  Acceptability of Insurers. The insurance obtained by Grantee shall be placed with
insurers with a Best's rating of no less than "A."

(E)  Verification of Coverage. The Grantee shall furnish the Grantor with certificates
of insurance or a copy of the page of the policy reflecting blanket additional insured status. The
certificates for each insurance policy are to be signed by a Person authorized by that insurer to
bind coverage on its behalf. The certificates for each insurance policy are to be on standard
forms or such forms as are consistent with standard industry practices, and are to be received and
approved by the Grantor prior to the commencement of activities associated with this Franchise.
The Grantee hereby warrants that its insurance policies satisfy the requirements of this Franchise.

5.3  Security

Upon the effective date of this Franchise, Grantee shall provide a performance bond in the
amount of $25,000.00 to ensure the faithful performance of its responsibilities under this



Franchise and applicable law, including, by way of example and not limitation, its obligations to
relocate and remove its facilities and to restore Grantor Rights-of-Way and other property.
SECTION 6. CUSTOMER SERVICE

6.1 Subscriber Contracts

Grantee shall not enter into a contract with any Subscriber that is in any way inconsistent with
the terms of this Franchise.

6.2  Subscriber Privacy

Grantee will comply with privacy rights of Subscribers in accordance with applicable federal,
State and local laws.

6.3 Customer Service Center

Throughout the Franchise term, the Grantee must maintain, at a minimum, one (1) customer
service center located within Pierce County that will be open during Normal Business Hours, to
provide Subscribers the opportunity to receive and pick up Subscriber equipment and to make
bill payments and complaints.

6.4  Customer Service Agreement and Manual

(A)  Grantee shall provide to Subscribers an accurate, comprehensive service
agreement and customer installation packet for use in establishing Subscriber service. This
material shall, at a minimum, contain the following:

1) Grantee's procedure for investigation and resolution of Subscriber service
complaints.

2 Services to be provided and rates for such services.
3) Billing procedures.
4) Service termination procedure.

(5) A description of the manner that will be used to provide notice of changes
in rates, service or service terms and conditions.

(6) A complete statement of the Subscriber's right to privacy.
@) Converter and cable modem equipment policy.

(8) The name, address and phone number of the Person identified by the
Grantor as responsible for handling cable questions and complaints for the Grantor. This
information shall be prominently displayed in the installation packet.

(B) A copy of the installation packet shall be provided to each Subscriber at the time
of initial installation and any reconnection (excluding reconnections to the same Subscriber
within twelve (12) months), and at any time the packet is requested by the Subscriber. Grantee
shall make reasonable efforts to advise customers of any material changes in cable operation
policies.

SECTION 7. REPORTS AND RECORDS

7.1  Open Records

Grantor shall have access to, and the right to inspect, any books and records of Grantee, its
parent corporations and Affiliated entities, necessary for the enforcement of the terms of this
Franchise. Grantee shall not deny Grantor access to any of Grantee's records on the basis that
Grantee's records are under the control of any parent corporation, Affiliated entity or a third
party. Grantor may, in writing, request copies of any such records or books, and Grantee shall
provide such copies within thirty (30) days of the transmittal of such request. One copy of all
reports and records required under this or any other Section shall be furnished to Grantor at the



sole expense of Grantee. If the requested books and records are too voluminous, or for security
reasons cannot be copied or removed, then Grantee may request, in writing within ten (10) days,
that Grantor inspect them at Grantee's local offices. If any books or records of Grantee are not
kept in a local office and not made available in copies to Grantor upon written request as set
forth above, and if Grantor determines that an examination of such records is necessary for the
enforcement of this Franchise, then all reasonable travel and maintenance expenses incurred in
making such examination shall be paid by Grantee.

7.2  Confidentiality

Grantor agrees to keep confidential any proprietary or confidential books or records to the extent
permitted by law. Grantee shall be responsible for clearly and conspicuously identifying the
work confidential or proprietary, and shall provide a brief written explanation as to why such
information is confidential and how it may be treated as such under State or federal law. If
Grantor receives a demand from any Person for disclosure of any information designated by
Grantee as confidential, Grantor shall, so far as consistent with applicable law, advise Grantee
and provide Grantee with a copy of any written request by the party demanding access to such
information within a reasonable time. If Grantee believes that the disclosure of such documents
by Grantor would interfere with Grantee’s rights under federal or state law, Grantee shall
institute an action in the Pierce County Superior Court to prevent the disclosure by Grantor of
such documents. Grantee shall join the Person requesting the documents to such an action.
Grantee shall defend, indemnify and hold Grantor harmless from any claim or judgment
including, but not limited to, any penalties or costs under RCW 42.17.

7.3  Records Required
Grantee shall at all times maintain:

(A) A full and complete set of plans, records and "as built" maps showing the
exact location of all System equipment installed or in use in the Franchise Area, which is
generated in Grantee’s normal course of business;

(B) A copy of all FCC filings on behalf of Grantee, its parent corporations or
Affiliates which relate to the operation of the System in the Franchise Area;

(C)  Alist of Grantee's Cable Services, rates and Channel line-ups;

(D) A statistical compilation of Subscriber complaints, actions taken and
resolution, and a log of service calls.

7.4  Copies of Federal and State Reports

Upon written request, Grantee shall submit to Grantor copies of any pleading, applications,
notifications, communications and documents of any kind, submitted by Grantee or its Affiliates
to any federal, State or local courts, regulatory agencies and other government bodies if such
documents directly relate to the operations of Grantee's System within the Franchise Area.
Grantee shall submit such documents to Grantor no later than thirty (30) days after receipt of
Grantor’s request. Grantee shall not claim confidential, privileged or proprietary rights to such
documents unless under federal, State, or local law such documents have been determined to be
confidential by a court of competent jurisdiction, or a federal or State agency. With respect to all
other reports, documents and notifications provided to any federal, State or local regulatory
agency as a routine matter in the due course of operating Grantee's System within the Franchise
Area, Grantee shall make such documents available to Grantor upon Grantor's written request.

7.5  Complaint File and Reports

Grantee shall keep an accurate and comprehensive file of any and all complaints regarding the
System, and Grantee's actions in response to those complaints, in a manner consistent with the



privacy rights of Subscribers. Those files shall remain open to Grantor during normal business
hours and shall be retained for a period of one year. Upon request, Grantee shall provide a report
to the Grantor which can, at Grantor’s option, include the following information:

(A)  Nature and type of customer complaints;

(B)  Number, duration, general location and customer impact of unplanned service
interruptions;

(C)  Any significant construction activities which affect the quality or otherwise
enhance the service of the System;

(D)  Average response time for service calls;

(E)  New areas constructed and available for Cable Service;

(F) Video programming changes (additions/deletions); and

(G)  Such other information as reasonably requested by Grantor.

7.6 Inspection of Facilities

Grantor may inspect any of Grantee's cable system facilities and equipment in the Rights-of-Way
at any reasonable time during business hours upon at least forty-eight (48) hours-notice, or, in
case of emergency, upon demand without prior notice.

7.7 False Statements

Any intentional false or misleading statement or representation in any report required by this
Franchise shall be a material breach of this Franchise and may subject Grantee to all remedies,
legal or equitable, which are available to Grantor under this Franchise or otherwise.
SECTION 8. PROGRAMMING AND CHANNEL CAPACITY

8.1  Grantee Compliance

Grantee will provide the broad categories of programming and Channel capacity required in this
Franchise, and in all applicable federal, State or local laws, statutes, regulations or standards.

8.2  Broad Programming Categories

Grantee shall provide or enable the provision of at least the following initial broad categories of
programming to the extent such categories are reasonably available:

(A)  Educational programming;

(B)  Sports programming;

(C)  General entertainment programming;

(D)  Children’s programming;

(E) Information/news programming;

(F)  National and local government programming.

8.3  Obscenity

Grantee or Grantor shall not transmit, or permit to be transmitted, over any Channel subject to its
editorial control any programming which is obscene.

8.4 Parental Control Device

Upon request by any Subscriber, Grantee shall make available a parental control or lockout
device traps or filters to enable a Subscriber to control access to both the audio and video
portions of any or all Channels. Grantee shall inform its Subscribers of the availability of the



lockout device at the time of their initial subscription and periodically thereafter.

8.5  Complimentary Cable Service

Grantor acknowledges that complimentary services reflect a voluntary initiative on the part of
Grantee. Grantee does not waive any rights it may have regarding complimentary services under
federal law or regulation. Subject to applicable law, should Grantee elect to offset governmental
complimentary services against franchise fees, Grantee shall first provide Grantor with ninety
(90) days prior notice. Grantee, upon written request, shall provide without charge, a Standard
Installation and one outlet of Basic and Expanded Basic Service to those administrative buildings
owned and occupied or leased and occupied by the Grantor, fire station(s), police station(s),
libraries and K-12 public school(s) that are within 125 feet aerial or 60 feet underground of its
Cable System. In the case of leased facilities, recipient of service is responsible for securing
approval for appropriate right of entry suitable to the Grantee at its sole discretion. The Cable
Service provided shall not be distributed beyond the originally installed outlet without
authorization from Grantee. The Cable Service provided shall not be used for commercial
purposes, and such outlets shall not be located in areas open to the public. The Grantor shall take
reasonable precautions to prevent any use of the Grantee’s Cable System in any manner that
results in the inappropriate use thereof or any loss or damage to the Cable System. The Grantor
shall hold the Grantee harmless from any and all liability or claims arising out of the provision
and use of Cable Service required by this Section. The Grantee shall not be required to provide
an outlet to such buildings where a non-Standard Installation is required, unless the Grantor or
building owner/occupant agrees to pay the incremental cost of any necessary Cable System
extension and/or non-Standard Installation. If additional outlets of Cable Service are provided to
such buildings, the building owner/occupant shall pay the usual installation and service fees
associated therewith.

8.6  New Developments

If there is a new technology which in Grantor’s opinion would enhance substantially the quality
or quantity of programming available to Subscribers on the System, Grantee shall, at the request
of the Grantor, investigate the feasibility of implementing said technology and report to Grantor
the results of such investigation.

SECTION 9. EDUCATIONAL AND GOVERNMENTAL ACCESS

9.1 Future Access Programming

Grantor agrees Educational and Governmental Access programming provided on Grantee’s
Cable System adequately meets the needs of the community. Grantor may, during the term of
this franchise, conduct a community needs assessment and conclude that Grantor Access
programming is required. Upon receipt of such written notice, the Grantor and Grantee shall
meet to discuss the required Access programming needs of the Grantor and the ability of the
Grantee to accommodate them.

9.2 Future Capital Fee

In the event the Grantor and Grantee decide that Grantor specific Access programming is
required and can be accommodated, and that a Capital Fee for access Capital expenditures is also
required, Grantee shall collect from Subscribers and pay to Grantor a Capital Fee for educational
and government access capital expenditures in the amount up to twenty-five cents ($.25) per
Subscriber per month. Grantee shall make such payments quarterly, no later than forty-five (45)
days following the end of the quarter. The Grantor agrees that 47 C.F.R. §76.922 permits
Grantee to add the cost of the Capital Fee to the price of Cable Services and to collect the Capital
Fee from Subscribers. In addition, as permitted in 47 C.F.R. 876.985, all amounts paid as the
Capital Fee may be separately stated on Subscriber’s bills as a government access capital



equipment fee.

9.3  Access Reporting

Upon Grantee’s written request the Grantor shall submit a report annually on the use of Grantor
Access Channels and Capital Fee. The Grantor shall submit a report to Grantee within one
hundred twenty (120) days of a written request. Grantee may review the records of the Grantor
regarding the use of the Capital Fee.

9.4  Management and Control of Access Channels

(A) Inthe event that Sect. 9.2 is implemented, Grantor may authorize Designated
Access Providers to control, operate, and manage the use of any and all Grantor specific Access
facilities provided by Grantee under this Franchise, including, without limitation, the operation
of Grantors Access Channels. The Grantor or its designee may formulate rules for the operation
of the Access Channels, consistent with this Franchise. Nothing herein shall prohibit the Grantor
from authorizing itself to be a Designated Access Provider.

(B)  Grantee shall cooperate with Grantor and Designated Access Providers in the use
of the System and Grantor specific Access facilities for the provision of Access Channels.

9.5  Change in Technology

In the event Grantee makes any change in the System and related equipment and facilities or in
Grantee's signal delivery technology, which directly or indirectly affects the signal quality or
transmission of Grantor specific Access programming, Grantee shall at its own expense take
necessary technical steps or provide necessary technical assistance, including the acquisition of
all necessary equipment, and full training of Grantor specific Access personnel to ensure that the
capabilities of Access channels are not diminished or adversely affected by such change. For
example, this provision shall apply if Basic Service on the Cable System is converted from an
analog to a digital format, such that the Access Channels must also be converted to digital in
order to be received by Subscribers.

9.6 Access Channels on Lowest Level of Service

All Access Channels provided to Subscribers under this Franchise shall be made available by
Grantee, without limitation, as a part of the lowest level of service, subject to applicable law.

9.7 Return Line

Within 360 days written notice, Grantee shall activate a return line capable of transmitting video
programming to enable the distribution of Grantor specific Access programming to Subscribers
on Grantor specific Access Channels. The return line shall run from a location to be determined
by the Grantor to the Grantee’s facilities. Grantor shall be responsible for the cost to construct
the return line.

9.8  Technical Quality

The Grantee shall maintain Grantor specific Access channels at the same or better level of
technical quality and reliability required by this Franchise and all other applicable laws, rules and
regulations for other Channels. The Grantee shall provide routine maintenance and shall repair
and replace, if necessary, all Grantee’s transmission equipment, including fiber transmitters and
receivers, channel modulators, associated cable and equipment, required to carry a quality signal
to and from the Grantor's Designated Distributor’s facilities (and Designated Access Providers')
and the Grantee's facilities for the Grantor specific Access channels provided under this
Franchise.

9.9 Payments to Grantee



After completion of work requested by Grantor for which Grantor is to reimburse the Grantee,
and upon submission by Grantee of an invoice for payment of the cost incurred by Grantor,
Grantor agrees to make payment for the cost incurred up to the estimated cost for the work;
provided, however, that all payments shall be subject to adjustment for any amount found upon
audit or otherwise to have been improperly invoiced.

SECTION 10. GENERAL RIGHT-OF-WAY USE AND CONSTRUCTION

10.1 Construction

(A)  Subject to applicable laws, regulations and ordinances of Grantor and the
provisions of this Franchise, Grantee may perform all construction necessary for the operation of
its System. All construction and maintenance of any and all Grantee’s facilities within Rights-
of-Way shall, regardless of who performs the construction, be and remain Grantee's
responsibility.

(B)  Prior to beginning any construction, Grantee shall provide Grantor with a
construction schedule for work in the Rights-of-Ways.

(C)  Grantee may make excavations in Rights-of-Way for any facility needed for the
maintenance or extension of Grantee's System. Prior to doing such work, Grantee shall apply
for, and obtain, appropriate permits from Grantor, and give appropriate notices to Grantor. As a
condition of any permits so issued, Grantor officials may impose such conditions and regulations
as are necessary for the purpose of protecting any structures in such Rights-of-Way, proper
restoration of such Rights-of-Way and structures, protection of the public and the continuity of
pedestrian or vehicular traffic. When obtaining a permit, Grantee shall inquire in writing about
other construction currently in progress, planned or proposed, in order to investigate thoroughly
all opportunities for joint trenching or boring. Whenever it is possible and reasonably
practicable to joint trench or share bores or cuts, Grantee shall work with other providers,
licensees, permittees and franchisees so as to reduce so far as possible the number of Rights-of-
Way cuts within the Franchise Area.

(D) Inthe event that emergency repairs are necessary, Grantee shall immediately
notify Grantor of the need for such repairs. Grantee may initiate such emergency repairs, and
shall apply for appropriate permits within forty-eight (48) hours after discovery of the
emergency.

(E)  Repair and Restoration of Property.

1) The Grantee shall protect public and private property within the Rights-of-
Way from damage.

2) If public property is disturbed or damaged, the Grantee shall restore the
property to its former condition. Public right-of-way or other Grantor property shall be
restored in a manner and within a timeframe approved by the Grantor's Director of Public
Works. If restoration of public right-of-way or other property of the Grantor is not
satisfactorily performed within a reasonable time, the Director of Public Works may,
after prior notice to the Grantee, or without notice where the disturbance or damage may
create a risk to public health or safety, or cause delay or added expense to a public project
or activity, cause the repairs to be made at the Grantee's expense and recover the cost of
those repairs from the Grantee. Within forty-five (45) days of receipt of an itemized list
of those costs, including the costs of labor, materials and equipment, the Grantee shall
pay the Grantor. If suit is brought by Grantor upon Grantee's failure to pay for repair or
restoration, the reasonable costs and expenses of the prevailing party will be paid by the
non-prevailing party.

(F) Movement for Other Permittees.



At the request of any Person holding a valid permit and upon reasonable advance notice,
Grantee shall temporarily raise, lower or remove its wires as necessary to permit the moving of a
building, vehicle, equipment or other item. The expense of such temporary changes must be paid
by the permit holder, and Grantee may require the estimated payment in advance.

10.2 Relocation

(A)  Facilities Relocation — Upon the receipt of a demand by the Grantor, within thirty
days, or in the event of an emergency, upon such shorter notice period as the Grantor deems
reasonable under the circumstances, Grantee, at its sole cost and expense, shall remove or
relocate any Facilities, if and when the removal or relocation of such Facilities is made necessary
by the Grantor acting pursuant to any lawful governmental or proprietary purpose, including,
without limitation, engaging in any lawful change of grade, alignment or width of any Rights-of-
Way in the Franchise Area pursuant to any concern regarding health, safety and welfare, or in the
installation or replacement of any street light pole. Whenever Grantee is required to remove
Facilities or if Grantee desires to relocate Facilities, then the Grantor shall use its best efforts to
accommodate Grantee by making another functionally equivalent property available for use in
accordance with and subject to the terms and conditions of this Franchise. However, nothing in
this Agreement shall be construed as creating an obligation of the Grantor to provide Grantee
with such property.

(B)  Relocation Costs — Whenever the removal or relocation of Facilities is required
under this Franchise or otherwise by order of Grantor, and such removal or relocation shall cause
the Rights-of-Way to be damaged, Grantee, at its sole cost and expense, shall promptly repair
and return the Rights-of-Way, in which the Facilities are located, to the same condition as
existed prior to such work in the sole determination of Grantor. If Grantee does not return the
affected site to a safe and satisfactory condition, then Grantor shall have the option to perform or
cause to be performed such reasonable and necessary work and charge Grantee for the proposed
costs to be incurred or the actual cost incurred by Grantor. Upon the receipt of a demand for
payment by the Grantor, Grantee shall reimburse Grantor for such costs within thirty days.

© In the event an underground conversion of cable facilities is required as part of
the street improvement condition(s) of a new land use development, not associated with a
Grantor designated capital improvement project, this Franchise shall in no way limit the
Grantee’s right to recoup all time and material costs associated with the conditioned underground
conversion of the Cable System from the Person responsible for the project.

10.3 Location of Facilities

Within five (5) business days, unless otherwise specified in Grantee’s regulations, after the
Grantor or any franchisee, licensee or permittee of the Grantor notifies Grantee of a proposed
Right-of-Way excavation, Grantee shall, at Grantee's expense:

(A)  Mark on the surface all of its located underground facilities within the area of the
proposed excavation;

(B)  Notify the excavator of any unlocated underground facilities in the area of the
proposed excavation; or

(C)  Notify the excavator that Grantee does not have any underground facilities in the
vicinity of the proposed excavation.

10.4 Restoration of Rights-of-Way / Grantor Owned Property

(A)  Whenever Grantee disturbs the surface of any Rights-of-Way or Grantor owned
property for any purpose, Grantee shall promptly restore the Rights-of-Way or Grantor owned
property to a condition as good or better than its prior condition in Grantor’s sole determination.



When any opening is made by Grantee in a hard surface pavement in any Rights-of-Way or
Grantor owned property, Grantee shall promptly refill the opening and restore the surface to a
condition satisfactory to Grantor.

(B) If Grantee excavates the surface of any Rights-of-Way or Grantor owned
property, Grantee shall be responsible for restoration in accordance with applicable regulations
of the Rights-of-Way and its surface within the area affected by the excavation. Grantor may,
after providing notice to Grantee, refill or repave any opening made by Grantee in the Rights-of-
Way or on Grantor owned property, and the expense thereof shall be paid by Grantee. Grantor
may, after providing notice to Grantee, remove and repair any work done by Grantee which, in
the determination of Grantor, does not conform to applicable code. The cost thereof, including
the costs of inspection and supervision shall be paid by Grantee. All excavations made by
Grantee in Rights-of-Way or on Grantor owned property shall be properly safeguarded for the
prevention of accidents. All of Grantee's work under this Franchise, and this Section in
particular, shall be done in strict compliance with all rules, regulations and ordinances of
Grantor.

10.5 Maintenance and Workmanship

(A)  Grantee's System shall be constructed and maintained in such manner as not to
interfere with sewers, water pipes or any other property of Grantor, or with any other pipes,
wires, conduits, pedestals, structures or other facilities that may have been laid in Rights-of-Way
by, or under, Grantor's authority.

(B)  Grantee shall provide and use any equipment and appliances necessary to control
and carry Grantee's signals so as to prevent injury to Grantor's property or property belonging to
any Person. Grantee, at its own expense, shall repair, renew, change and improve its facilities to
keep them in good repair and safe and presentable condition.

(C)  The Grantee's transmission and distribution system, wires and appurtenances shall
be located, erected and maintained so as not to endanger or interfere with the lives of Persons, or
to unnecessarily hinder or obstruct the free use of Rights-of-Way, alleys, bridges or other public

property.

10.6  Acquisition of Facilities

Upon Grantee's acquisition of facilities in any Grantor Rights-of-Way, or upon the addition or
annexation to the Grantor of any area in which Grantee owns or operates any facility, Grantee
shall, at Grantor's request, submit to Grantor a statement describing all facilities involved,
whether authorized by franchise, permit, license or other prior right, and specifying the location
of all such facilities to the extent Grantee has possession of such information. Such facilities
shall immediately be subject to the terms of this Franchise.

10.7  Discontinuing Use of Facilities

Whenever Grantee intends to discontinue using any facility within the Rights-of-Way, Grantee
shall submit for Grantor's approval a complete description of the facility and the date on which
Grantee intends to discontinue using the facility. Grantee may remove the facility or request that
Grantor allow it to remain in place. Notwithstanding Grantee's request that any such facility
remain in place, Grantor may require Grantee to remove the facility from the Rights of Way or
modify the facility to protect the public health, welfare, safety and convenience, or otherwise
serve the public interest. Grantor may require Grantee to perform a combination of modification
and removal of the facility. Grantee shall complete such removal or modification in accordance
with a schedule set by Grantor. Until such time as Grantee removes or modifies the facility as
directed by Grantor, or until the rights to and responsibility for the facility are accepted by



another Person having authority to construct and maintain such facility, Grantee shall be
responsible for all necessary repairs and relocations of the facility, as well as maintenance of the
Rights-of-Way, in the same manner and degree as if the facility were in active use, and Grantee
shall retain all liability for such facility. If Grantee abandons its facilities, Grantor may choose to
use such facilities for any purpose whatsoever including, but not limited to, Access Channel
purposes.

10.8 Hazardous Substances

(A)  Grantee shall comply with all applicable State and federal laws, statutes,
regulations and orders concerning hazardous substances relating to Grantee's System in Rights-
of-Way.

(B)  Grantee shall maintain and inspect its System located in Rights-of-Way. Upon
reasonable notice to Grantee, Grantor may inspect Grantee's facilities in Rights-of-Way to
determine if any release of hazardous substances has occurred, or may occur, from or related to
Grantee's System. In removing or modifying Grantee's facilities as provided in this Franchise,
Grantee shall also remove all residues of hazardous substances related thereto.

10.9 Undergrounding of Cable

(A)  Where electric and telephone utility wiring is installed underground at the time of
System construction, or when such wiring is subsequently placed underground, all System lines,
wiring and equipment shall also be placed underground with other wire line service at no
expense to the Grantor. Related System equipment, such as pedestals, must be placed in
accordance with applicable code requirements and rules as interpreted by the Grantor’s Director
of Public Works. In areas where either electric and telephone utility wiring are aerial, the
Grantee may install aerial cable, except when a property owner or resident requests underground
installation and agrees to bear the additional cost in excess of aerial installation.

(B)  The Grantee shall utilize existing poles and conduit wherever possible.

(C)  This Franchise does not grant, give or convey to the Grantee the right or privilege
to install its facilities in any manner on specific utility poles or equipment of the Grantor or any
other Person.

(D)  The Grantee and the Grantor recognize that situations may occur in the future
where the Grantor may desire to place its own cable or conduit for fiber optic cable in trenches or
bores opened by the Grantee. If the Grantee upgrades in the future, the Grantee shall submit
these plans to the Grantor in accordance with the Grantor’s permitting process so that such
opportunities may be explored. However, nothing set forth herein shall obligate the Grantee to
slow the progress of the upgrade of the System to accommodate the Grantor. In addition, the
Grantee agrees to cooperate with the Grantor in any other construction by the Grantee that
involves trenching or boring. If sufficient space is reasonably available, the Grantee shall allow
the Grantor to lay its cable, conduit and fiber optic cable in the Grantee's trenches and bores,
provided the Grantor shares in the cost of the trenching and boring on the same terms and
conditions as the Grantee at that time shares the total cost of trenches and bores. The Grantor
shall be responsible for maintaining its respective cable, conduit and fiber optic cable buried in
the Grantee's trenches and bores under this paragraph.

(E)  The Grantor shall not be required to obtain easements for the Grantee.

(F)  The Grantee shall participate with other providers in joint trench projects to
relocate its overhead facilities underground and remove its overhead facilities in areas where all
utilities are being converted to underground facilities.



10.10 Construction Codes

Grantee shall strictly adhere to all building and zoning codes currently or hereafter in effect.
Grantee shall arrange its lines, cables and other appurtenances, on both public and private
property, in such a manner as to cause no unreasonable interference with the use of said public or
private property by any Person. In the event of such interference, Grantor may require the
removal or relocation of Grantee's lines, cables and other appurtenances from the property in
question.

10.11 Construction and Use of Poles

Whenever feasible, Grantee shall use existing poles when the installation of facilities above-
ground is permitted. In the event Grantee cannot obtain the necessary poles and related facilities
pursuant to a pole attachment agreement, and only in such event, then it shall be lawful for
Grantee to make all needed excavations in the Streets for the purpose of placing, erecting, laying,
maintaining, repairing and removing poles, conduits, supports for wires and conductors, and any
other facility needed for the maintenance or extension of Grantee's System. All poles of Grantee
shall be erected between the curb and the sidewalk unless otherwise designated by the proper
authorities of Grantor, and each pole shall be set whenever practicable at an extension lot line.
Grantor shall have the right to require Grantee to change the location of any pole, conduit,
structure or other facility within Rights-of-Way when, in the opinion of Grantor, the public
convenience requires such change, and the expense thereof shall be paid by Grantee.

10.12 Tree Trimming

Upon obtaining a written permit from Grantor, if such a permit is required, Grantee may prune or
cause to be pruned, using proper pruning practices in accordance with such permit, any tree in
the Rights-of-Way which interferes with the System.

10.13 Standards

(A)  All work authorized and required hereunder shall be done in a safe, thorough and
worker-like manner. The Grantee must comply with all federal, State and Grantor safety
requirements, rules, regulations, laws and practices, and employ all necessary devices as required
by applicable law during construction, operation and repair of its System. By way of illustration
and not limitation, the Grantee must comply with the National Electric Code, National Electrical
Safety Code and Occupational Safety and Health Administration (OSHA) Standards.

(B)  Grantee shall ensure that all cable drops are properly bonded to the electrical
power ground at the home, consistent with applicable code requirements. All non-conforming or
non-performing cable drops shall be replaced by Grantee as necessary.

(C)  Allinstallations of equipment shall be permanent in nature, durable and installed
in accordance with good engineering practices and of sufficient height to comply with all
existing Grantor regulations, ordinances and State laws so as not to interfere in any manner with
the right of the public or individual property owner, and shall not interfere with the travel and use
of public places by the public during the construction, repair, operation or removal thereof, and
shall not obstruct or impede traffic.

(D) Inthe maintenance and operation of its System in Rights-of-Way, alleys and other
public places, and in the course of any new construction or addition to its facilities, the Grantee
shall proceed so as to cause the least possible inconvenience to the general public; any opening
or obstruction in the Rights-of-Way or other public places made by the Grantee in the course of
its operations shall be guarded and protected at all times by the placement of adequate barriers,
fences or boarding, the bounds of which, during periods of dusk and darkness, shall be clearly
designated by warning lights.



(E) In the event the Grantor shall relocate a Rights-of-Way, raise or lower a bridge, or
make any other changes requiring the removal of utility installations, the Grantee shall remove or
relocate its installations at said locations at no cost to the Grantor.

10.14 Stop Work

On notice from Grantor that any work is being conducted contrary to the provisions of this
Franchise, or in an unsafe or dangerous manner as determined by Grantor, or in violation of the
terms of any applicable permit, laws, regulations, ordinances or standards, the work may
immediately be stopped by Grantor. The stop work order shall:

(A)  Beinwriting;

(B)  Be given to the individual doing the work, or posted on the work site;
(C)  Besent to Grantee by mail at the address given herein;

(D) Indicate the nature of the alleged violation or unsafe condition; and
(E)  Establish conditions under which work may be resumed.

10.15 Work of Contractors and Subcontractors

Grantee's contractors and subcontractors shall be licensed and bonded in accordance with
Grantor's ordinances, regulations and requirements. Work by contractors and subcontractors is
subject to the same restrictions, limitations and conditions as if the work were performed by
Grantee. Grantee shall be responsible for all work performed by its contractors and
subcontractors and others performing work on its behalf as if the work were performed by it, and
shall ensure that all such work is performed in compliance with this Franchise and other
applicable law, and shall be jointly and severally liable for all damages and correcting all damage
caused by them. It is Grantee's responsibility to ensure that contractors, subcontractors or other
persons performing work on Grantee's behalf are familiar with the requirements of this Franchise
and other applicable laws governing the work performed by them.

10.16 GIS Mapping

Grantee shall provide the City with records of Grantee’s trunk and distribution facilities within
the Franchise Area in a standard geographic information system format (GIS) format. All
updates of the GIS shall be submitted to the City Public Works Department within thirty (30)
days upon annual request.

SECTION 11. CABLE SYSTEM DESIGN AND CAPACITY

11.1 Equal and Uniform Service

The Grantee shall provide access to equal and uniform Cable Service offerings throughout the
Franchise Area along public rights-of-way, provided that nothing shall prohibit the Grantee from
activating additional Cable Services to Subscribers on a node by node basis during an upgrade of
its Cable System.

11.2 Cable System Upgrade

Prior to the effective date of this Franchise, the Grantee undertook a voluntary upgrade of its Cable
System to a fiber-to-the-node system architecture, with fiber-optic cable deployed from the Headend
to the node and tying into a hybrid fiber-coaxial system already serving Subscribers. Active and
passive devices are capable of passing a minimum of 750 MHz, and the Cable System is capable of
delivering high quality signals that meet, or exceed, FCC technical quality standards regardless of a
particular manner in which signal is transmitted. During the term of this Franchise, the Grantee
agrees to maintain the Cable System in a manner consistent with, or in excess of these



specifications.

11.3 Technical Performance

The technical performance of the Cable System shall meet or exceed all applicable federal
(including, but not limited to, the FCC), State and local technical standards, as they may be
amended from time to time, regardless of the transmission technology utilized. Grantor shall
have the full authority permitted by applicable law to enforce compliance with these technical
standards.

11.4 Cable System Performance Testing

(A)  Grantee shall, at Grantee’s expense, perform the following tests on its Cable
System:

1) All tests required by the FCC;

2 All other tests reasonably necessary to determine compliance with
technical standards adopted by the FCC at any time during the term of this Franchise; and

3) All other tests as otherwise specified in this Franchise.

(B)  Ataminimum, Grantee’s tests shall include:
1) Cumulative leakage index testing of any new construction;

2 Semi-annual compliance and proof of performance tests in conformance
with generally accepted industry guidelines;

3) Tests in response to Subscriber complaints;

4) Cumulative leakage index tests, at least annually, designed to ensure that
one hundred percent (100%) of Grantee’s Cable System has been ground or air tested for
signal leakage in accordance with FCC standards.

(C)  Grantee shall maintain written records of all results of its Cable System tests,
performed by or for Grantee. Copies of such test results will be provided to Grantor upon
request.

(D)  The FCC semi-annual testing is conducted in January/February and July/August
of each year. If Grantor contacts Grantee prior to the next test period (i.e., before December 15
and June 15 respectively of each year), Grantee shall provide Grantor with no less than seven (7)
days prior written notice of the actual date(s) for FCC compliance testing. If Grantor notifies
Grantee by the December 15th and June 15th dates that it wishes to have a representative present
during the next test(s), Grantee shall cooperate in scheduling its testing so that the representative
can be present. Notwithstanding the above, all technical performance tests may be witnessed by
representatives of the Grantor.

(E)  Grantee shall be required to promptly take such corrective measures as are
necessary to correct any performance deficiencies fully and to prevent their recurrence as far as
possible. Grantee’s failure to correct deficiencies identified through this testing process shall be
a material violation of this Franchise. Sites shall be re-tested following correction.

11.5 Additional Tests

Where there exists other evidence that in the judgment of Grantor casts doubt upon the reliability
or technical quality of Cable Service, the Grantor shall have the right and authority to require
Grantee to test, analyze and report on the performance of the Cable System. Grantee shall fully
cooperate with the Grantor in performing such testing and shall prepare the results and a report,
if requested, within thirty (30) days after testing. Such report shall include the following
information:

(A)  the nature of the complaint or problem which precipitated the special tests;



(B)  the Cable System component tested;
(C)  the equipment used and procedures employed in testing;
(D)  the method, if any, in which such complaint or problem was resolved; and

(E) any other information pertinent to said tests and analysis which may be required.
SECTION 12. SERVICE EXTENSION

12.1  Service Availability

(A)  Ingeneral, except as otherwise provided herein, Grantee shall provide Service
within seven (7) days of a request by any Person within its Franchise Area. For purposes of this
Section, a request shall be deemed made on the date of signing a service agreement, receipt of
funds by Grantee, receipt of a written request by Grantee or receipt by Grantee of a verified
verbal request. Grantee shall provide such service:

1) At a non-discriminatory installation charge for a standard installation,
consisting of a one hundred twenty-five (125) foot drop connecting to an inside wall,
with additional charges for non-standard installations computed according to a non-
discriminatory method for such installations, adopted by Grantee and provided in writing
to Grantor.

2 At non-discriminatory monthly rates for all Subscribers, excepting
commercial customers, MDU Bulk customers and other lawful exceptions to uniform
pricing.

SECTION 13. STANDBY POWER AND EAS

13.1 Standby Power

Grantee shall provide standby power generating capacity at the System Headend capable of
providing at least twelve (12) hours of emergency operation. Grantee shall maintain standby
power system supplies, rated for at least two (2) hours duration, throughout the trunk and
distribution networks. In addition, throughout the term of this Franchise Grantee shall have a
plan in place, along with all resources necessary for implementing such plan, for dealing with
outages of more than two (2) hours.

13.2  Emergency Alert Capability

(A)  Inaccordance with, and at the time required by, the provisions of FCC
Regulations, as such provisions may from time to time be amended, EAS activation will be
accomplished in compliance with the FCC approved Washington State EAS plan and the Local
Area EAS plan that applies to City of Fircrest, which has already been submitted for approval to
the Washington State Emergency Communications Committee (WSECC).

(B) Grantee shall ensure that the EAS system is functioning properly at all times. It
will test the EAS system periodically, in accordance with FCC regulations.
SECTION 14. FRANCHISE BREACHES; TERMINATION OF FRANCHISE

14.1 Informal Dispute Resolution

Prior to proceeding with the formal Procedure for Remedying of Franchise Violations process as
set forth below (in subsection 14.2), Grantor agrees to provide Grantee informal verbal or
electronic mail notice of any alleged material violation of this Franchise and allow Grantee a
reasonable opportunity to cure the violation. If the alleged violation is investigated by Grantee
and determined to be valid, Grantee agrees to exert good faith efforts to immediately resolve the
matter. However, if the alleged violation is determined by Grantee to be invalid, or outside of
Grantee’s legal responsibilities, the Grantee promptly shall so advise Grantor. Grantee agrees to
exert good faith efforts to expedite its investigation, determination and communications to



Grantor so that the informal resolution process proceeds on an expedited basis. If Grantor
believes that Grantee is unreasonably delaying the informal resolution process, it may commence
the formal dispute resolution process.

14.2  Procedure for Remedying Franchise Violations

(A)  If Grantor believes that Grantee has failed to perform any material obligation
under this Franchise, or has failed to perform in a timely manner, Grantor shall notify Grantee in
writing, stating with reasonable specificity the nature of the alleged default. Grantee shall have
thirty (30) days from the receipt of such notice to:

1) Respond to Grantor, contesting Grantor's assertion that a default has
occurred, and requesting a hearing in accordance with subsection (B), below;

2 Cure the default; or

3) Notify Grantor that Grantee cannot cure the default within the thirty (30)
days, because of the nature of the default. In the event the default cannot be cured within
thirty (30) days, Grantee shall promptly take all reasonable steps to cure the default and
notify Grantor in writing and in detail as to the exact steps that will be taken and the
projected completion date. In such case, Grantor may set a hearing in accordance with
subsection (B) below to determine whether additional time beyond the thirty (30) days
specified above is indeed needed, and whether Grantee's proposed completion schedule
and steps are reasonable. Upon five (5) business days' prior written notice, either Grantor
or Grantee may call an informal meeting to discuss the alleged default.

(B)  If Grantee does not cure the alleged default within the cure period stated above, or
by the projected completion date under subsection (A) (3), or denies the default and requests a
hearing in accordance with subsection (A) (1), or Grantor orders a hearing in accordance with
subsection (A) (3), Grantor shall set a public hearing to investigate said issues or the existence of
the alleged default. Grantor shall notify Grantee of the hearing in writing and such hearing shall
take place no less than seven (7) days after Grantee's receipt of notice of the hearing. At the
hearing, Grantee shall be provided an opportunity to be heard, to present and question witnesses,
and to present evidence in its defense. At any such hearing, Grantor shall not unreasonably limit
Grantee’s opportunity to make a record which may be reviewed should any final decision of
Grantor be appealed to a court of competent jurisdiction. The determination as to whether a
default or a material breach of this Franchise has occurred shall be within Grantor's sole
discretion, but any such determination shall be subject to appeal to a court of competent
jurisdiction.

(C) If, after the public hearing, Grantor determines that a default still exists; Grantor
shall order Grantee to correct or remedy the default or breach within fourteen (14) days or within
such other reasonable time frame as Grantor shall determine. In the event Grantee does not cure
within such time to Grantor's reasonable satisfaction, Grantor may:

(1)  Assess and collect monetary damages in accordance with this Franchise;
(2) Commence procedures to terminate this Franchise; or,

3) Pursue any other legal or equitable remedy available under this Franchise
or applicable law.

(D)  The determination as to whether a violation of this Franchise has occurred
pursuant to this Section herein shall be within the sole discretion of the Grantor or its designee.
Any such determination by Grantor shall be accompanied by a record, to which Grantee’s
contribution shall not be unreasonably limited by Grantor. Any such final determination shall be
subject to appeal to a court of competent jurisdiction.



14.3 Alternative Remedies

(A)  No provision of this Franchise shall be deemed to bar the right of either party to
seek or obtain judicial relief from a violation of any provision of the Franchise or any rule,
regulation, requirement or directive promulgated hereunder. Neither the existence of other
remedies identified in this Franchise nor the exercise thereof shall be deemed to bar or otherwise
limit the right of either party to recover monetary damages, as allowed under applicable law, or
to seek and obtain judicial enforcement of obligations by means of specific performance,
injunctive relief or mandate, or any other remedy at law or in equity.

(B)  The Grantor specifically does not, by any provision of this Franchise, waive any
right, immunity, limitation or protection (including complete damage immunity) otherwise
available to the Grantor, its officers, officials, Councils, boards, commissions, authorized agents,
or employees under federal, state, or local law including by example Section 635A of the Cable
Act. The Grantee shall not have any monetary recourse against the Grantor, or its officers,
officials, Council, Boards, commissions, agents or employees for any loss, costs, expenses or
damages arising out of any provision, requirement of this Franchise or the enforcement thereof.

14.4  Assessment of Monetary Damages

(A)  Upon completion of the procedures set forth above, and from the date of said
violation pursuant to the procedures specified in this Franchise, Grantor may assess against and
collect from Grantee monetary damages in amounts of up to three hundred dollars ($300.00) per
day or the Grantor’s actual damages, whichever is greater, for general construction delays, and
up to one hundred dollars ($100.00) per day for any other material breaches. Grantor may
collect the assessment as specified in this Franchise.

(B)  Any assessment hereunder shall not constitute a waiver by Grantor of any other
right or remedy it may have under this Franchise or applicable law, including its right to recover
from Grantee any additional rights or claims Grantor might have to damages, losses, costs and
expenses, after the period for collecting liquidated damages referenced in subsection (C) below
has expired.

(C)  The Grantor and the Grantee recognize the delays, expense and unique difficulties
involved in proving in a legal preceding the actual loss suffered by the Grantor as a result of the
Grantee's breach of this Franchise. Accordingly, instead of requiring such proof, the Grantor and
the Grantee agree that the Grantee shall pay to the Grantor the sums set forth above for each day
that the Grantee shall be in breach of the specific provisions of this Franchise, for a maximum of
ninety (90) days. Such amounts are agreed by both parties to be a reasonable estimate of the
actual damages the Grantor would suffer in the event of the Grantee's breach of such provisions
of this Franchise, and are not intended as a penalty.

(D)  The Grantee's maintenance of the Security required herein or by applicable code
shall not be construed to excuse unfaithful performance by the Grantee of this Franchise; to limit
the liability of the Grantee to the amount of the Security; or to otherwise limit the Grantor's
recourse to any other remedy available at law or equity.

145 Revocation

(A)  This Franchise may be revoked and all rights and privileges rescinded if a
material breach of the Franchise is not cured pursuant to Section 14.2, or in the event that:

1) Grantee fails to perform any material obligation under this Franchise;

(2) Grantee attempts to evade any material provision of this Franchise or to
practice any fraud or deceit upon the Grantor or Subscribers;

3 Grantee makes a material misrepresentation of fact in the negotiation of
this Franchise;



4) Grantee or an Affiliate challenges the legality or enforceability of this
Franchise in a judicial or administrative (for example, FCC) proceeding;

(5) Grantee fails to maintain required business offices as provided above;
(6) Grantee abandons the System, or terminates the System's operations;

@) Grantee fails to restore service to the System after three consecutive days
of an outage or interruption in service; except when approval of such outage or
interruption is obtained from the Grantor, it being the intent that there shall be continuous
operation of the System; or

(8) Grantee becomes insolvent, unable or unwilling to pay its debts, or is
adjudged bankrupt, there is an assignment for the benefit of Grantee’s creditors, or all or
part of the Grantee's System is sold under an instrument to secure a debt and is not
redeemed by Grantee within thirty (30) days from said sale.

(B)  Additionally, this Franchise may be revoked one hundred twenty (120) days after
the appointment of a receiver or trustee to take over and conduct the business of the Grantee (at
the option of the Grantor and subject to applicable law) whether in a receivership, reorganization,
bankruptcy or other action or proceeding, unless:

1) The receivership or trusteeship is vacated within one hundred twenty (120)
days of appointment; or

2 The receivers or trustees have, within one hundred twenty (120) days after
their election or appointment, fully complied with all the material terms and provisions of
this Franchise, and has remedied all material defaults under the Franchise. Additionally,
the receivers or trustees shall have executed an agreement duly approved by the court
having jurisdiction, by which the receivers or trustees assume and agree to be bound by
each and every term and provision of this Franchise.

(C)  Ifthere is a foreclosure or other involuntary sale of the whole or any part of the
plant, property and equipment of Grantee, Grantor may serve notice of revocation on Grantee
and to the purchaser at the sale, and the rights and privileges of Grantee under this Franchise
shall be revoked thirty (30) days after service of such notice, unless:

1) Grantor has approved the transfer of the Franchise, in accordance with the
procedures set forth in this Franchise and as provided by law; and

(2)  The purchaser has covenanted and agreed with Grantor to assume and be
bound by all of the terms and provisions of this Franchise.

(D)  Grantor shall provide Grantee written notice of its intent to consider revocation
and hold a hearing in accordance with the provisions of this Franchise. Grantee shall submit any
objection to revocation in writing to Grantor, stating with specificity its objections. Grantor shall
hear any Persons interested in the revocation, and shall allow Grantee an opportunity to be heard,
to cross-examine witnesses, to present evidence, and to make all reasonable additions to the
hearing record.

(E)  Grantor shall determine whether the Franchise shall be revoked. The Grantee
may appeal such determination to a court of competent jurisdiction. Such appeal to the
appropriate court shall be taken within thirty (30) days of the issuance of the determination of the
Grantor. Grantor shall receive notice of any appeal concurrent with any filing to a court of
competent jurisdiction.

146 Removal

(A) Inthe event of termination, expiration or revocation of this Franchise, and after all
appeals from any judicial determination are exhausted and final, Grantor may order the removal
of the System facilities from the Franchise Area at Grantee's sole expense within a reasonable



period of time as determined by Grantor. In removing its plant, structures and equipment,
Grantee shall refill, at its own expense, any excavation that is made by it and shall leave all
Rights-of-Way, public places and private property in as good a condition as that prevailing prior
to Grantee's removal of its equipment.

(B) If Grantee fails to complete any required removal to the satisfaction of Grantor,
Grantor may cause the work to be done, and Grantee shall reimburse Grantor for the reasonable
costs incurred within thirty (30) days after receipt of an itemized list of Grantor’s expenses and
costs, or Grantor may recover its expenses and costs from the Security, or pursue any other
judicial remedies for the collection thereof. Any expenses incurred in the collection by Grantor
of such obligation shall be included in the monies due Grantor from Grantee, including
reasonable attorney fees, court expenses and attributed expenses for work conducted by
Grantor’s staff or agents.

SECTION 15. ABANDONMENT

15.1 Effect of Abandonment

If the Grantee abandons its System during the Franchise term, or fails to operate its System in
accordance with its duty to provide continuous service, the Grantor, at its option, may operate the
System or; designate another entity to operate the System temporarily until the Grantee restores
service under conditions acceptable to the Grantor, or until the Franchise is revoked and a new
franchisee is selected by the Grantor. If the Grantor designates another entity to operate the
System, the Grantee shall reimburse the Grantor for all reasonable costs, expenses and damages
incurred, including reasonable attorney fees, court expenses and attributed expenses for work
conducted by Grantor’s staff or agents.

SECTION 16. FRANCHISE TRANSFER

16.1 Transfer of Ownership or Control

(A)  The Cable System and this Franchise shall not be sold, assigned, transferred,
leased or disposed of, either in whole or in part, either by involuntary sale or by voluntary sale,
merger or consolidation; nor shall title thereto, either legal or equitable, or any right, interest or
property therein pass to or vest in any Person or entity without the prior written consent of the
Grantor, which consent shall be by the Grantor’s Council, acting by ordinance or resolution.

(B)  The Grantee shall promptly notify the Grantor of any actual or proposed change
in, or transfer of, or acquisition by any other party of control of the Grantee. The word "control”
as used herein is not limited to majority stockholders but includes actual working control in
whatever manner exercised. Every change, transfer or acquisition of control of the Grantee shall
make this Franchise subject to cancellation unless and until the Grantor shall have consented in
writing thereto.

(C)  The parties to the sale or transfer shall make a written request to the Grantor for
its approval of a sale or transfer and furnish all information required by law and the Grantor.

(D) Inseeking the Grantor's consent to any change in ownership or control, the
proposed transferee shall indicate whether it:

Q) Has ever been convicted or held liable for acts involving deceit including
any violation of federal, State or local law or regulations, or is currently under an
indictment, investigation or complaint charging such acts;

(2) Has ever had a judgment in an action for fraud, deceit, or
misrepresentation entered against the proposed transferee by any court of competent
jurisdiction;

3) Has pending any material legal claim, lawsuit, or administrative
proceeding arising out of or involving a cable system;



4 Is financially solvent, by submitting financial data including financial
statements that are audited by a certified public accountant who may also be an officer of
the transferee, along with any other data that the Grantor may reasonably require; and

5) Has the financial, legal and technical capability to enable it to maintain
and operate the Cable System for the remaining term of the Franchise.

(E)  The Grantor shall act by ordinance or resolution on the request within one
hundred twenty (120) days of the request, provided it has received all requested information.
Subject to the foregoing, if the Grantor fails to render a final decision on the request within one
hundred twenty (120) days, such request shall be deemed granted unless the requesting party and
the Grantor agree to an extension of time.

(F)  Within thirty (30) days of any transfer or sale, if approved or deemed granted by
the Grantor, Grantee shall file with the Grantor a copy of the deed, agreement, lease or other
written instrument evidencing such sale or transfer of ownership or control, certified and sworn
to as correct by Grantee and the transferee, and the transferee shall file its written acceptance
agreeing to be bound by all of the provisions of this Franchise, subject to applicable law. In the
event of a change in control, in which the Grantee is not replaced by another entity, the Grantee
will continue to be bound by all of the provisions of the Franchise, subject to applicable law, and
will not be required to file an additional written acceptance. By agreeing to any transfer of
ownership, Grantor does not waive any rights in this Franchise.

(G) Inreviewing a request for sale or transfer, the Grantor may inquire into the legal,
technical and financial qualifications of the prospective controlling party or transferee, and
Grantee shall assist the Grantor in so inquiring. The Grantor may condition said sale or transfer
upon such terms and conditions as it deems reasonably appropriate, provided, however, any such
terms and conditions so attached shall be related to the legal, technical and financial
qualifications of the prospective controlling party or transferee and to the resolution of
outstanding and unresolved issues of noncompliance with the terms and conditions of this
Franchise by Grantee.

(H)  Notwithstanding anything to the contrary in this subsection, the prior approval of
the Grantor shall not be required for any sale, assignment or transfer of the Franchise or Cable
System to an entity controlling, controlled by or under the same common control as Grantee,
provided that the proposed assignee or transferee must show financial responsibility as may be
determined necessary by the Grantor and must agree in writing to comply with all of the
provisions of the Franchise. Further, Grantee may pledge the assets of the Cable System for the
purpose of financing without the consent of the Grantor; provided that such pledge of assets shall
not impair or mitigate Grantee’s responsibilities and capabilities to meet all of its obligations
under the provisions of this Franchise.

SECTION 17. MISCELLANEOUS PROVISIONS

17.1  Preferential or Discriminatory Practices Prohibited

Grantee shall not discriminate in hiring, employment or promotion on the basis of race, color,
ethnic or national origin, religion, age, sex, sexual orientation, or physical or mental disability.
Throughout the term of this Franchise, Grantee shall fully comply with all equal employment or
non-discrimination provisions and requirements of federal, State and local laws, and rules and
regulations relating thereto.

17.2 Notices

Throughout the term of this Franchise, each party shall maintain and file with the other a local
address for the service of notices by mail. All notices shall be sent to such respective address,
and such notices shall be effective upon the date of mailing. At the effective date of this



Franchise:

Grantee's address shall be:
Comcast Cable
410 Valley Ave. NW, Suite 9
Puyallup, WA 98371
Attention: General Manager

With a copy to:
Comcast Cable
15815 25™ Avenue West
Lynnwood, WA 98087
Attention: Franchise Department

Grantor's address shall be:
City of Fircrest
115 Ramsdell Street
Fircrest, WA 98466

17.3  Costs to be Borne by Grantee

Grantee shall pay for all costs of publication of this Franchise, and any and all notices prior to
not more than two (2) public meetings provided for pursuant to this Franchise.

17.4  Binding Effect
This Franchise shall be binding upon the parties hereto, their permitted successors and assigns.

17.5 Authority to Amend

No provision of this Franchise Agreement Shall be amended or otherwise modified, in whole or
in part, except by an instrument, in writing, duly executed by the Grantor and the Grantee, which
amendment shall be authorized on behalf of the Grantor through the adoption of an appropriate
resolution or order by the Grantor, as required by applicable law.

17.6  Venue

The Venue for any dispute related to this Franchise shall be with the United States District Court
for the Western District of Washington or the Pierce County Superior Court, Tacoma,
Washington.

17.7  Governing Law
This Franchise shall be governed in all respects by the laws of the State of Washington.

17.8 Captions

The captions and headings of this Franchise are for convenience and reference purposes only and
shall not affect in any way the meaning or interpretation of any provisions of this Franchise.

17.9 Construction of Franchise
The provisions of this Franchise shall be liberally construed to promote the public interest.

17.10 No Joint Venture

Nothing herein shall be deemed to create a joint venture or principal-agent relationship between
the parties and neither party is authorized to, nor shall either party act toward third persons or the
public in any manner that would indicate any such relationship with the other.



17.11 Waiver

The failure of either party at any time to require performance by the other of any provision
hereof shall in no way affect the right of the other party hereafter to enforce the same. Nor shall
the waiver by either party of any breach of any provision hereof be taken or held to be a waiver
of any succeeding breach of such provision, or as a waiver of the provision itself or any other
provision.

17.12 Severability

If any Section, subsection, paragraph, term or provision of this Franchise is determined to be
illegal, invalid or unconstitutional by any court or agency of competent jurisdiction, such
determination shall have no effect on the validity of any other Section, subsection, paragraph, term
or provision of this Franchise, all of which will remain in full force and effect for the term of the
Franchise.

17.13 Entire Agreement

This Franchise and all Exhibits represent the entire understanding and agreement between the
parties hereto with respect to the subject matter hereof and supersede all prior oral negotiations
and written agreements between the parties.

17.14 Compliance with Federal, State, and Local Laws
The Grantee shall comply with applicable federal, state and local laws, rules and regulations.

17.15 Customer Service Standards

The Grantee shall comply with any applicable customer service standards that are lawfully
adopted by Grantor and are consistent with applicable Federal law.

17.16 Force Majeure

The Grantee shall not be held in default under, or in noncompliance with, the provisions of this
Franchise, nor suffer any enforcement or penalty relating to noncompliance or default, where
such noncompliance or alleged defaults occurred or were caused by circumstances reasonably
beyond the ability of the Grantee to anticipate and control, including war or riots, civil
disturbances, floods or other natural catastrophes, labor stoppages, slow downs, or power outages
exceeding back-up power supplies, work delays caused by waiting for utility providers to service
or monitor their utility poles to which the Grantee’s Cable System is attached as well as
unavailability of materials irrespective of cost.

IN WITNESS WHEREOF, and pursuant to the vote of approval of the qualified
electors (if required) of the City of Fircrest, Washington this Franchise is signed in the name of
the City of Fircrest, Washington, this day of , 2016.

CITY OF FIRCREST

By:  Rick Rosenbladt
City Manager

ATTEST:

Lisa Keely, City Clerk



Approved as to Form:

Michael B. Smith, City Attorney

ACCEPTED this day of , 2016, subject to applicable
federal, state and local law.

Comcast Cable Communications Management, LLC.

By:  (Authorized Representative Signature)



Item #10A

Presentation of the 2017 Preliminary Budget

No Written Material Attached

Budget notebooks will be provided
to Council at the meeting

September 13, 2016



FIRCREST CITY COUNCIL AGENDA SUMMARY
COUNCIL MEETING DATE: September 13, 2016

SUBJECT: Resolution authorizing execution of an
agreement with eCivis, Inc,, for a
subscription to their grant search software
and other services.

FROM: City Manager Rosenbladt
Reviewed by: City Manager Finance Director City Attorney
RECOMMENDED MOTION: I move to adopt Resolution No. authorizing the City

Manager to execute an agreement with eCivis, Inc., for a subscription to their grant search
software and other services from September 14, 2016 through September 13, 2017.

PROPOSAL: Council is being asked to authorize entering into an agreement with eCivis, Inc.,
that will allow Fircrest staff to access numerous sites that provide for grant applications. There
is also an email notification system that will send an email to the city when certain types of
grants become open for applications. This service provides access to foundation grants that may
be applicable to the City.

FISCAL IMPACT: The rate for the access station is $1,200.

ADVANTAGES: This will provide the City access to foundation and other grants that would
otherwise be difficult to locate. The advance email notification feature is very useful to help
keep track of grants that may open up for application at variable times.

DISADVANTAGES: Other than cost, none are identifiable at this time.
ALTERNATIVES: Not subscribe to the service and continue to look at many various websites.

HISTORY: Council has expressed interest in locating and applying for grants to provide for
projects that cannot be funded in the annual budget. We had a prior agreement with eCivis and
this agreement will continue to augment our current efforts in obtaining such grants as the TIB
grants and grants from PSRC.

Attachments: Resolution
Agreement
eCivis company information



CITY OF FIRCREST
RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
FIRCREST, WASHINGTON, AUTHORIZING THE CITY
MANAGER TO EXECUTE AN AGREEMENT WITH ECIVIS,
INC., FOR A SUBSCRIPTION TO THEIR GRANT SEARCH
SOFTWARE AND SERVICES

WHEREAS, the City has interest in obtaining grants for City projects; and

WHEREAS, the firm of eCivis, Inc., can provide use of software that allows for searching
multiple grant websites and provide notification when grants become available for
applications; and

WHEREAS, the City previously entered into an agreement with eCivis and this will
continue to provide the City with an efficient and effective means to access grant websites;
Now, Therefore,

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF FIRCREST:
Section 1. The City Manager is hereby authorized and directed to execute an agreement
with eCivis, Inc., for a subscription for their services from September 14, 2016 through
September 13, 2017.

APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF
FIRCREST, WASHINGTON, at a regular meeting thereof this 13" day of September
2016.

APPROVED

Matthew Jolibois, Mayor

ATTEST:

Lisa Keely, City Clerk

APPROVED AS TO FORM:

Michael B. Smith, City Attorney



ECIVIS MASTER SUBSCRIPTION AND SERVICE AGREEMENT
Date 8/25/2016
Contract No. 10541
This Agreement is made by and between:

eCivis, Inc., a Delaware corporation (“eCivis”) and City of Fircrest, WA (“Customer”)
418 N. Fair Oaks Ave. #301 115 Ramsdell St
Pasadena, CA 91103 Fax: Fircrest, WA 98466-6912
(626) 628-3232 Sales Phone: 253-564-8901
Contact:

Principal Contact and Master Access Holder:
Rick Rosenbladt, City Manager

This Agreement, and the Exhibits attached hereto, set forth the business relationship between the parties and the terms and

conditions under which the following products are licensed and Services are provided to Customer, and supersedes all previous
agreements between eCivis and Customer.

Mark Manfre

GN: Recurring Annual Subscription Fee Description Avg Unit Price Total Price
Grants Network: Pre- AND Post-award Software Subscription
Grants Network: Standard License 1 User 1 $1,200.00 $1,200.00
GN: Recurring Annual Subscription Fee Sub-Total $1,200.00
TOTAL PRICE $1,200.00

Subscription Period(s) and Payment Terms
The Subscription Period of this Agreement will conclude 9/13/2017.
Payment is due net 30 days from invoice date. Cycle 1: 9/14/2016
through 9/13/2017 for a price of $1,200.00

PRICE IS ONLY VALID IF AGREEMENT IS SIGNED ON OR BEFORE: September 30, 2016.

IN WITNESS WHEREOF, the parties hereto have caused to be executed or executed this
Agreement as of the day and year first above written.

Accepted By: Accepted By:
 _
City of Fircrest, WA eCivis, Inc.
By:By:
(Authorized Signature) (Authorized Signature)

Name: Name: James Ha

(type or print) (type or print)
Title: Title: CEO

Date: 8/25/2016

O Send invoice to (if different than address
Date:




eCivis Master Subscription and Service Agreement

THIS MASTER SUBSCRIPTION AND SERVICE AGREEMENT (“AGREEMENT”)
GOVERNS YOUR ACQUISITION AND USE OF ALL OUR SERVICES.

BY ACCEPTING THIS AGREEMENT, EITHER BY CLICKING A BOX INDICATING
YOUR ACCEPTANCE OR BY EXECUTING THIS

AGREEMENT, YOU AGREE TO THE TERMS OF THIS AGREEMENT. IF YOU ARE
ENTERING INTO THIS AGREEMENT ON BEHALF OF A

COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT THAT YOU HAVE THE
AUTHORITY TO BIND SUCH ENTITY AND ITS AFFILIATES

TO THESE TERMS AND CONDITIONS, IN WHICH CASE THE TERMS "YOU" OR
"YOUR" SHALL REFER TO SUCH ENTITY AND ITS AFFILIATES. IF YOU DO NOT
HAVE SUCH AUTHORITY, OR IF YOU DO NOT AGREE WITH THESE TERMS AND
CONDITIONS, YOU MUST NOT ACCEPT THIS AGREEMENT AND MAY NOT USE THE
SERVICES.

You may not access the Services if You are Our direct competitor, except with Our prior written
consent. In addition, You may not access the Services for purposes of monitoring their
availability, performance or functionality, or for any other benchmarking or competitive
purposes.

This Agreement was last updated on July 31, 2015. It is effective between You and Us as

of the date of You accepting this Agreement. Table of Contents

1. Definitions

2. Purchased Services

3. Use of the Services

4. Professional Services, Cooperation: Delays

5. Fees and Payment for Purchased Services

6. Proprietary Rights

7. Confidentiality

8. Warranties and Disclaimers



9. Limitation of Liability

10. Term and Termination

11. Governing Law and Jurisdiction

12. General Provisions

13. Mutual Indemnification
1. DEFINITIONS

"Affiliate" means any entity which directly or indirectly controls, is controlled by, or is under
common control with the subject entity. "Control,” for purposes of this definition, means direct
or indirect ownership or control of more than 50% of the voting interests of the subject entity.

"Malicious Code" means viruses, worms, time bombs, Trojan horses and other harmful or
malicious code, files, scripts, agents or programs.

“Professional Services” means work performed by Us for You by Our professional services
division under this Agreement or any relevant purchase order. Such work may include, but not
limited to, Grant Writing, Peer Review, Technical Assistance and/or Training services.

"Purchased Services" means Services that You or Your Affiliates purchase under this Agreement
for Grants NetworkTM products and Professional Services.

"Services" means the products and services that are ordered by You and made available by Us
online via the customer login link at http://www.ecivis.com and/or other web pages designated
by Us.

"Users" means individuals who are authorized by You to use the Services, and who have been
supplied user identifications and passwords by You (or by Us at Your request). Users are limited
to Your employees. Non-employees such as Consultants, contractors and agents, and third
parties with which You transact business may not be granted access.

"We," "Us" or "Our" means eCivis, a Delaware corporation.

"You" or "Your" means the company or other legal entity for which you are accepting this
Agreement, and Affiliates of that company or entity.

"Your Data" means all electronic data or information submitted by You to the Purchased



Services.

2. PURCHASED SERVICES

2.1.

2.2

Provision of Purchased Services. We shall make the Purchased Services available to You
pursuant to this Agreement and any relevant Purchase Order during a subscription term. You
agree that Your purchases hereunder are neither contingent on the delivery of any future
functionality or features nor dependent on any oral or written public comments made by Us
regarding future functionality or features.

User Subscriptions. Unless otherwise specified in writing, (i) Services are purchased as User
subscriptions and may be accessed by no more than the specified number of Users, (ii)
additional User subscriptions may be added during the applicable subscription term at the
same pricing as that for the pre-existing subscriptions thereunder, prorated for the remainder
of the subscription term in effect at the time the additional User subscriptions are added, and
(i) the added User subscriptions shall terminate on the same date as the pre-existing
subscriptions. User subscriptions are for designated Users only and cannot be shared or used
by more than one User but may be reassigned to new Users replacing former Users who no
longer require ongoing use of the Services.

3. USE OF THE SERVICES

3.1.

3.2.

3.3.

Our Responsibilities. We shall: (i) provide Our basic support for the Purchased Services to
You at no additional charge, and/or upgraded support if purchased separately, (ii) use
commercially reasonable efforts to make the Purchased Services available 24 hours a day, 7
days a week, except for: (a) planned downtime (of which We shall give at least 8 hours
notice via the Purchased Services and which We shall schedule to the extent practicable
during the weekend hours from 6:00 p.m. Friday to 3:00 a.m. Monday Pacific Time), or (b)
any unavailability caused by circumstances beyond Our reasonable control, including
without limitation, acts of God, acts of government, floods, fires, earthquakes, civil unrest,
acts of terror, strikes or other labor problems (other than those involving Our employees),
Internet service provider failures or delays, or denial of service attacks, and (iii) provide the
Purchased Services only in accordance with applicable laws and government regulations.

Our Protection of Your Data. We shall maintain appropriate administrative, physical, and
technical safeguards for protection of the security, confidentiality and integrity of Your
Data. We shall not (a) modify Your Data, (b) disclose Your Data except as compelled by
law in accordance with Section 7.3 (Compelled Disclosure) or as expressly permitted in
writing by You, or (c) access Your Data except to provide the Services and prevent or
address service or technical problems, or at Your request in connection with customer
support matters.

Your Responsibilities. You shall (i) be responsible for Users’ compliance with this
Agreement, (ii) be responsible for the accuracy, quality and legality of Your Data and of the
means by which You acquired Your Data, (iii) use commercially reasonable efforts to
prevent unauthorized access to or use of the Services, and notify Us promptly of any such
unauthorized access or use, and (iv) use the Services only in accordance with the user guide
and applicable laws and government regulations. You shall not (a) make the Services
available to anyone other than Users, (b) sell, resell, rent or lease the Services, (c) use the
Services to store or transmit infringing, libelous, or otherwise unlawful or tortious material,
or to store or transmit material in violation of third-party privacy rights, (d) use the Services
to store or transmit Malicious Code, (e) interfere with or disrupt the integrity or performance
of the Services or third-party data contained therein, or (f) attempt to gain unauthorized
access to the Services or their related systems or networks.



3.4.

3.5.

Usage Limitations. Services may be subject to other limitations, such as, for example, limits
on the number of grants that can be managed in Our Grants Network™ Tracking &
Reporting product, on the number of grant applications, peer reviews and/or trainings
provided by Us. Any such limitations are specified in the signature page of this Agreement.

Third Party Data. We do not own data or files submitted to Grants Network by third parties.
You assume all risks that may occur from downloading third-party data or files.

4. PROFESSIONAL SERVICES, COOPERATION: DELAYS

4.1.

4.2.

4.3.

4.4.

4.5.

Should this Agreement include Professional Services as part of its User Subscriptions and
each party agrees to cooperate reasonably and in good faith with the other in the
performance of such Professional Services and acknowledges that delays may otherwise
result. You agree to provide, or provide access to, the following as needed, and when
applicable, for Services that require Us to be at Your location: office workspace, telephone
and other facilities, suitably configured computer equipment with Internet access, complete
and accurate information and data from Your employees and agents, continuous
administrative access to its ecivis.com account, coordination of onsite, online and telephonic
meetings, and other resources as reasonably necessary for satisfactory and timely
performance of the Professional Services.

Each party agrees its respective employees and agents will reasonably and in good faith
cooperate with each other in a professional and courteous manner in the performance of their
duties under this Agreement to complete such Professional Services.

It is understood by You that delays in providing material or information resulting in missed
grant application deadlines does not constitute non delivery of grant writing services by Us.
We shall provide a reasonable timeline to ensure the delivery of Our Professional Services.

Peer Review Services. Should this Agreement include Peer Review services, upon mutual
agreement by Us and You, Peer Review services may be exchanged with “customized
services” of equivalent value, if such Services are available at the time of request. Such
“customized services” may include, but not limited to, customized funding searches,
consulting, coaching, and training.

You shall provide to Us written acceptance of each Professional Service listed in Exhibit A
within 5 business days of Professional Services being delivered to You. Failure to provide
written acceptance during this period shall be deemed acceptance of Professional Services
delivered.

5. FEES AND PAYMENT FOR PURCHASED SERVICES

5.1.

5.2.

Fees. You shall pay all fees specified under this Agreement. Except as otherwise specified
herein, (i) fees are based on Services purchased and not actual usage for Purchased Services,
(i) payment obligations are non-cancelable and fees paid are non-refundable and will not
result in any refund or credit and (iii) the number of User subscriptions purchased cannot be
decreased during the relevant subscription term.

Invoicing and Payment. You will provide Us with valid and updated credit card information,
or pay by check. If You provide credit card information to Us, You authorize Us to charge
such credit card for all Services listed under this Agreement for the initial subscription term
and any renewal subscription term(s) as set forth in Section 10.2 (Term of Purchased User
Subscriptions). Such charges shall be made in advance, either annually or in accordance with
any different billing frequency stated under this Agreement. Unless otherwise stated in this
Agreement, invoice charge(s) are due net 30 days from the invoice date. You are responsible



5.3.

54.

5.5.

for providing complete and accurate billing and contact information to Us and notifying Us
of any changes to such information.

Overdue Charges. If any charges are not received from You by the due date, then at Our
discretion, (a) such charges may accrue late interest at the rate of 1.5% of the outstanding
balance per month, or the maximum rate permitted by law, whichever is lower, from the date
such payment was due until the date paid, and/or (b) We may condition future subscription
renewals on payment terms shorter than those specified in Section 5.2 (Invoicing and
Payment).

Suspension of Service and Acceleration. If any amount owing by You under this or any
other agreement for Our Services is 30 or more days overdue (or 10 or more days overdue in
the case of amounts You have authorized Us to charge to Your credit card), We may,
without limiting Our other rights and remedies, suspend Our Services to You until such
amounts are paid in full. We will give You at least 7 days’ prior notice that Your account is
overdue.

Taxes. Unless otherwise stated, Our fees do not include any taxes, levies, duties or similar
governmental assessments of any nature, including but not limited to value-added, sales, use
or withholding taxes, assessable by any local, state, provincial, federal or foreign jurisdiction
(collectively, "Taxes"). You are responsible for paying all Taxes associated with Your
purchases hereunder. If We have the legal obligation to pay or collect Taxes for which You
are responsible under this paragraph, the appropriate amount shall be invoiced to and paid by
You, unless You provide Us with a valid tax exemption certificate authorized by the
appropriate taxing authority. For clarity, We are solely responsible for taxes assessable
against it based on Our income, property and employees.

6. PROPRIETARY RIGHTS

6.1.

6.2.

6.3.

6.4.

6.5.

Reservation of Rights in Services. Subject to the limited rights expressly granted hereunder,
We reserve all rights, title and interest in and to the Services, including all related
intellectual property rights. No rights are granted to You hereunder other than as expressly
set forth herein.

Restrictions. You shall not (i) permit any third party to access the Services except as
permitted herein or in an Order Form, (ii) create derivate works based on the Services except
as authorized herein, (iii) copy, frame or mirror any part or content of the Services, other
than copying or framing on Your own intranets or otherwise for Your own internal business
purposes, (iv) reverse engineer the Services, or (v) access the Services in order to (a) build a
competitive product or service, or (b) copy any features, functions or graphics of the
Services.

Your Applications and Code. If You, a third party acting on Your behalf, or a User creates
applications or program code using the Services, You authorize Us to host, copy, transmit,
display and adapt such applications and program code, solely as necessary for Us to provide
the Services in accordance with this Agreement. Subject to the above, We acquire no right,
title or interest from You or Your licensors under this Agreement in or to such applications
or program code, including any intellectual property rights therein.

Your Data. Subject to the limited rights granted by You hereunder, We acquire no right, title
or interest from You or Your licensors under this Agreement in or to Your Data, including
any intellectual property rights therein.

Suggestions. We shall have a royalty-free, worldwide, irrevocable, perpetual license to use
and incorporate into the Services any suggestions, enhancement requests, recommendations



or other feedback provided by You, including Users, relating to the operation of the
Services.

7. CONFIDENTIALITY

7.1.

7.2.

7.3.

Definition of Confidential Information. As used herein, "Confidential Information™ means
all confidential information disclosed by a party ("Disclosing Party") to the other party
("Receiving Party"), whether orally or in writing, that is designated as confidential or that
reasonably should be understood to be confidential given the nature of the information and
the circumstances of disclosure. Confidential Information is subject to open records
requirements defined by state statute, unless explicitly exempt under state statute. Your
Confidential Information shall include Your Data; Our Confidential Information shall
include the Services; and Confidential Information of each party shall include the terms and
conditions of this Agreement, as well as business and marketing plans, technology and
technical information, product plans and designs, and business processes disclosed by such
party. However, Confidential Information (other than Your Data) shall not include any
information that (i) is or becomes generally known to the public without breach of any
obligation owed to the Disclosing Party, (ii) was known to the Receiving Party prior to its
disclosure by the Disclosing Party without breach of any obligation owed to the Disclosing
Party, (iii) is received from a third party without breach of any obligation owed to the
Disclosing Party, or (iv) was independently developed by the Receiving Party.

Protection of Confidential Information. The Receiving Party shall use the same degree of
care that it uses to protect the confidentiality of its own confidential information of like kind
(but in no event less than reasonable care) (i) not to use any Confidential Information of the
Disclosing Party for any purpose outside the scope of this Agreement, and (ii) except as
otherwise authorized by the Disclosing Party in writing, to limit access to Confidential
Information of the Disclosing Party to those of its and its Affiliates’ employees, contractors
and agents who need such access for purposes consistent with this Agreement and who have
signed confidentiality agreements with the Receiving Party containing protections no less
stringent than those herein. Neither party shall disclose the terms of this Agreement other
than its Affiliates and their legal counsel and accountants without the other party’s prior
written consent.

Compelled Disclosure. The Receiving Party may disclose Confidential Information of the
Disclosing Party if it is compelled by law to do so, provided the Receiving Party gives the
Disclosing Party prior notice of such compelled disclosure (to the extent legally permitted)
and reasonable assistance, at the Disclosing Party's cost, if the Disclosing Party wishes to
contest the disclosure. If the Receiving Party is compelled by law to disclose the Disclosing
Party’s Confidential Information as part of a civil proceeding to which the Disclosing Party
is a party, and the Disclosing Party is not contesting the disclosure, the Disclosing Party will
reimburse the Receiving Party for its reasonable cost of compiling and providing secure
access to such Confidential Information.

8. WARRANTIES AND DISCLAIMERS

8.1.

8.2.

Our Warranties. We warrant that (i) We have validly entered into this Agreement and have
the legal power to do so, (ii) the Services shall perform materially in accordance with this
Agreement, (iif) We will not transmit Malicious Code to You, provided it is not a breach of
this subpart (iv) if You or a User uploads a file containing Malicious Code into the Services
and later downloads that file containing Malicious Code. For any breach of a warranty
above, Your exclusive remedy shall be as provided in Section 10.3 (Termination for Cause)
below.

Your Warranties. You warrant that You have validly entered into this Agreement and have
the legal power to do so.



8.3. Disclaimer. EXCEPT AS EXPRESSLY PROVIDED HEREIN, NEITHER PARTY
MAKES ANY WARRANTIES OF ANY KIND, WHETHER EXPRESS, IMPLIED,
STATUTORY OR OTHERWISE, AND EACH PARTY SPECIFICALLY DISCLAIMS
ALL IMPLIED WARRANTIES, INCLUDING ANY WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, TO THE
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW.

9. LIMITATION OF LIABILITY

9.1. Limitation of Liability. NEITHER PARTY'S LIABILITY WITH RESPECT TO ANY
SINGLE INCIDENT ARISING OUT OF OR RELATED TO THIS AGREEMENT
(WHETHER IN CONTRACT OR TORT OR UNDER ANY OTHER THEORY OF
LIABILITY) WILL EXCEED THE AMOUNT PAID BY YOU HEREUNDER IN THE 12
MONTHS PRECEDING THE INCIDENT, PROVIDED THAT IN NO EVENT SHALL
EITHER PARTY’S AGGREGATE LIABILITY ARISING OUT OF OR RELATED TO
THIS AGREEMENT (WHETHER IN CONTRACT OR TORT OR UNDER ANY OTHER
THEORY OF LIABILITY) EXCEED THE TOTAL AMOUNT PAID BY YOU
HEREUNDER. THE FOREGOING SHALL NOT LIMIT YOUR PAYMENT
OBLIGATIONS UNDER SECTION 5 (FEES AND PAYMENT FOR PURCHASED
SERVICES).

9.2. Exclusion of Consequential and Related Damages. IN NO EVENT SHALL EITHER
PARTY HAVE ANY LIABILITY TO THE OTHER PARTY FOR ANY LOST PROFITS
OR REVENUES OR FOR ANY INDIRECT, SPECIAL, INCIDENTAL,
CONSEQUENTIAL, COVER OR PUNITIVE DAMAGES HOWEVER CAUSED,
WHETHER IN CONTRACT, TORT OR UNDER ANY OTHER THEORY OF
LIABILITY, AND WHETHER OR NOT THE PARTY HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES. THE FOREGOING DISCLAIMER SHALL NOT
APPLY TO THE EXTENT PROHIBITED BY APPLICABLE LAW.

10. TERM AND TERMINATION

10.1. Term of Agreement. This Agreement commences on the date You accept it and continues
until all User subscriptions granted in accordance with this Agreement have expired or been
terminated.

10.2. Term of Purchased User Subscriptions. User subscriptions purchased by You commence on
the start date specified under this Agreement and continue for the subscription term specified
herein.

10.3. Termination for Cause. A party may terminate this Agreement for cause: (i) upon 30 days
written notice to the other party of a material breach if such breach remains uncured at the
expiration of such period, or (ii) if the other party becomes the subject of a petition in
bankruptcy or any other proceeding relating to insolvency, receivership, liquidation or
assignment for the benefit of creditors.

10.4. Return of Your Data. Upon request by You made within 30 days after the effective date of
termination of a Purchased Services subscription, We will make available to You for
download a file of Your Data in comma separated value (.csv) format along with
attachments in their native format. After such 30-day period, We shall have no obligation to
maintain or provide any of Your Data and shall thereafter, unless legally prohibited, delete
all of Your Data in Our systems or otherwise in Our possession or under Our control.



10.5.

Surviving Provisions. Section 5 (Fees and Payment for Purchased Services), 6 (Proprietary
Rights), 7 (Confidentiality), 8.3 (Disclaimer), 9 (Limitation of Liability), 10.4 (Return of
Your Data), 11 (Governing Law and Jurisdiction), 12 (General Provisions) and 13 (Mutual
Indemnification) shall survive any termination or expiration of this Agreement.

11. GOVERNING LAW AND JURISDICTION

11.1.

Agreement shall be governed by and construed and enforced in accordance with the laws of
the State of California as it applies to a contract made and performed in such state.

12. GENERAL PROVISIONS

12.1.

12.2.

12.3.

12.4.

12.5.

12.6.

12.7.

12.8.

Anti-Corruption. You have not received or been offered any illegal or improper bribe,
kickback, payment, gift, or thing of value from any of Our employees or agents in
connection with this Agreement. Reasonable gifts and entertainment provided in the
ordinary course of business do not violate the above restriction. If You learn of any violation
of the above restriction, You will use reasonable efforts to promptly notify Our Legal
Department (legal@ecivis.com).

Relationship of the Parties. The parties are independent contractors. This Agreement does
not create a partnership, franchise, joint venture, agency, fiduciary or employment
relationship between the parties.

No Third-Party Beneficiaries. There are no third-party beneficiaries to this Agreement.

Waiver. No failure or delay by either party in exercising any right under this Agreement
shall constitute a waiver of that right.

Severability. If any provision of this Agreement is held by a court of competent jurisdiction
to be contrary to law, the provision shall be modified by the court and interpreted so as best
to accomplish the objectives of the original provision to the fullest extent permitted by law,
and the remaining provisions of this Agreement shall remain in effect.

Attorney Fees. You shall pay on demand all of Our reasonable attorney fees and other costs
incurred by Us to collect any fees or charges due Us under this Agreement following Your
breach of Section 5.2 (Invoicing and Payment).

Assignment. Neither party may assign any of its rights or obligations hereunder, whether by
operation of law or otherwise, without the prior written consent of the other party (not to be
unreasonably withheld). Notwithstanding the foregoing, either party may assign this
Agreement in its entirety (including all Order Forms), without consent of the other party, to
its Affiliate or in connection with a merger, acquisition, corporate reorganization, or sale of
all or substantially all of its assets not involving a direct competitor of the other party. A
party’s sole remedy for any purported assignment by the other party in breach of this
paragraph shall be, at the non-assigning party’s election, termination of this Agreement upon
written notice to the assigning party. In the event of such a termination, We shall refund to
You any prepaid fees covering the remainder of the term of all subscriptions after the
effective date of termination. Subject to the foregoing, this Agreement shall bind and inure
to the benefit of the parties, their respective successors and permitted assigns.

Entire Agreement. This Agreement, including all exhibits and addenda hereto constitutes the
entire Agreement between the parties and supersedes all prior and contemporaneous
agreements, proposals or representations, written or oral, concerning its subject matter. No
modification, amendment, or waiver of any provision of this Agreement shall be effective



unless in writing and either signed or accepted electronically by the party against whom the
modification, amendment or waiver is to be asserted.

13. MUTUAL INDEMNIFICATION

13.1.

13.2.

13.3.

Indemnification by Us. We shall defend You against any claim, demand, suit, or proceeding
made or brought against You by a third party alleging that the use of the Services as
permitted hereunder infringes or misappropriates the intellectual property rights of a third
party (a "Claim Against You"), and shall indemnify You for any damages, attorney fees and
costs finally awarded against You as a result of, and for amounts paid by You under a court-
approved settlement of, a Claim Against You; provided that You (a) promptly give Us
written notice of the Claim Against You; (b) give Us sole control of the defense and
settlement of the Claim Against You (provided that We may not settle any Claim Against
You unless the settlement unconditionally releases You of all liability); and (c) provide to
Us all reasonable assistance, at Our expense. In the event of a Claim Against You, or if We
reasonably believe the Services may infringe or misappropriate, We may in Our discretion
and at no cost to You (i) modify the Services so that they no longer infringe or
misappropriate, without breaching Our warranties under “Our Warranties” above, (ii) obtain
a license for Your continued use of the Services in accordance with this Agreement, or (iii)
terminate Your User subscriptions for such Services upon 30 days’ written notice and refund
to You any prepaid fees covering the remainder of the term of such User subscriptions after
the effective date of termination.

Indemnification by You. You shall defend Us against any claim, demand, suit or proceeding
made or brought against Us by a third party alleging that Your Data, or Your use of the
Services in breach of this Agreement, infringes or misappropriates the intellectual property
rights of a third party or violates applicable law (a "Claim Against Us"), and shall indemnify
Us for any damages, attorney fees and costs finally awarded against Us as a result of, or for
any amounts paid by Us under a court-approved settlement of, a Claim Against Us; provided
that We (a) promptly give You written notice of the Claim Against Us; (b) give You sole
control of the defense and settlement of the Claim Against Us (provided that You may not
settle any Claim Against Us unless the settlement unconditionally releases Us of all
liability); and (c) provide to You all reasonable assistance, at Your expense.

Exclusive Remedy. This Section 13 (Mutual Indemnification) states the indemnifying
party’s sole liability to, and the indemnified party’s exclusive remedy against, the other party
for any type of claim described in this Section.

[Remainder of page intentionally left blank, signature page is on the cover page to this
Agreement]



FIRCREST CITY COUNCIL AGENDA SUMMARY

COUNCIL MEETING DATE: September 13, 2016

SUBJECT: Civil Service Commission Appointment
FROM: Lisa Keely, Chief Examiner

Reviewed by: City Manager Finance Director City Attorney
RECOMMENDED MOTION: I move to confirm the City Manager’s appointment of Joe

Harrison to the Fircrest Civil Service Commission effective September 13, 2016 through
September 13, 2022

PROPOSAL.: Council is being asked to confirm the appointment of Joe Harrison to the Fircrest
Civil Service Commission effective September 13, 2016 through September 13, 2022.
Appointments to the Civil Service Commission are made by the City Manager subject to
confirmation by the Council in accordance with FMC Chapter 2.56 and RCW 41.12.

FISCAL IMPACT: None.

ADVANTAGES: Joe Harrison provides continuity to the Civil Service Commission.
Mr. Harrison has background and experience that benefits the Commission and the Police
Department. He has served on the Commission since 1995.

DISADVANTAGES: None of significance.
ALTERNATIVES: Not confirm the appointment.

HISTORY:: Fircrest’s Civil Service Commission was created in 1968 in accordance with State
provisions. The purpose was to establish for Police Departments a system of personnel
administration based on merit principles and governing the appointment, promotion, transfer,
layoff, removal discipline and welfare of covered employees.

Commissioners serve without compensation, must be a U.S. citizen, resident of the City for at
least three years immediately preceding appointment and an elector of Pierce County. Current
Commissioners are Alex Koerger and Dominique Jinhong.



