
 FIRCREST CITY COUNCIL 
REGULAR MEETING AGENDA 

TUESDAY, JUNE 09, 2026 COUNCIL CHAMBERS 
7:00 P.M. FIRCREST CITY HALL, 115 RAMSDELL STREET 

        Pg.# 
1. CALL TO ORDER
2. PLEDGE OF ALLEGIANCE
3. ROLL CALL
4. PRESIDING OFFICER'S REPORT

A. Representative Leavitt – Legislative Update
B. Proclamation: Police Sergeant John Villamor 2 
C. Proclamation: Flag Day 3 

5. CITY MANAGER COMMENTS
6. DEPARTMENT HEAD COMMENTS
7. COUNCILMEMBER COMMENTS
8. PUBLIC COMMENTS FOR ITEMS NOT ON THE AGENDA (If you would like to make a public comment, you may

speak at the appropriate time using the raise your hand feature or by pressing *9 on your phone.)

9. COMMITTEE, COMMISSION & LIAISON REPORTS
A. Administration
B. Built Environment, Planning, and Building
C. Finance and Information Technology
D. Pierce Transit
E. South Sound Housing Affordability Partners
F. Other Reports

10. CONSENT CALENDAR
A. Approval of vouchers/payroll checks 4 
B. Approval of Minutes: May 18, 2026, Study Session 19 

11. PUBLIC HEARING
A. To receive comments on the City’s 6-Year Comprehensive Transportation Improvement Program 21

12. UNFINISHED BUSINESS
A. Ordinance: Forged Fiber 37 Franchise Agreement – Adoption 34 
B. Ordinance: Ezee Fiber Franchise Agreement – Adoption 72 

13. NEW BUSINESS
A. Resolution: Recognizing Civil Service Commissioner John Bechtholt 110 

14. CALL FOR FINAL COMMENTS
15. EXECUTIVE SESSION
16. ADJOURNMENT

 Join the Zoom Meeting:   Dial-in Information: 1-253-215-8782  Webinar ID: 893 2632 0657  Password: 848037 



 

 

 
 

PROCLAMATION OF THE CITY COUNCIL 

WHEREAS, John Villamor began his career with the City of Fircrest as a Police Officer on October 

27, 1997; and  

WHEREAS, in recognition of his leadership, professionalism, and dedication to public service, 

John Villamor was promoted to Police Sergeant on March 22, 2004; and  

WHEREAS, throughout his career, Sergeant Villamor has repeatedly and capably served as Acting 

Police Chief, providing steady leadership and support to the Department and community; and  

WHEREAS, Sergeant Villamor has demonstrated a deep commitment to the Fircrest community 

through his volunteer service, including his longstanding participation in the City’s Santa Sleigh 

Ride event, and National Night Out; and  

WHEREAS, John Villamor is known by community members for his eagerness to help and his 

outstanding customer service, exemplifying the values of the City of Fircrest; and 

WHEREAS, throughout his tenure, Sergeant Villamor has been an invaluable member of the City 

staff, widely relied upon for his extensive institutional knowledge of the Police Department and 

its operations; and 

WHEREAS, after more than 28 years of dedicated service to the City of Fircrest and a total of 37.5 

years of loyal and distinguished public service, Sergeant Villamor will retire on June 26, 2026;  

NOW, THEREFORE, WE, MAYOR AND COUNCILMEMBERS of the City of Fircrest, do hereby 

proclaim our sincere appreciation and gratitude to Police Sergeant John Villamor for his 

contributions and commitment to the City of Fircrest and its community, and extend our best 

wishes to him for a long, healthy, and fulfilling retirement.   

 

Proclaimed this 9th day of June 2026. 

      

Nikki Bufford, Mayor 
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PROCLAMATION OF THE CITY COUNCIL 

WHEREAS, the first official flag of the United States was adopted on June 14, 1777, by an act of the 

Second Continental Congress; and 

WHEREAS, on June 14, 1877, the first Flag Day observance took place on the 100th anniversary of the 

adoption of the Stars and Stripes; and 

WHEREAS, in 1916, President Woodrow Wilson issued a proclamation establishing June 14 as Flag Day, 

and in 1949, an Act of Congress formalized this observance through legislation signed into law by 

President Harry Truman; and 

WHEREAS, the American Flag, affectionately known as “Old Glory,” is the enduring symbol of the United 

States and the ideals of liberty, justice, equality, and opportunity that unite us as one Nation; and   

WHEREAS, the American Flag represents the unity, strength, and resilience of the American people and 

our shared commitment to freedom despite our diverse backgrounds, beliefs, and experiences; and   

WHEREAS, Flag Day provides an opportunity to honor the sacrifices made to preserve our freedoms and 

to renew our dedication to civic responsibility, mutual respect, and the democratic principles for which 

our Republic stands; and  

WHEREAS, on Flag Day, we pay tribute to the brave servicemembers and veterans of the United States 

Armed Forces who have selflessly defended the freedoms and values the American Flag represents; and 

WHEREAS, as our Nation continues the commemoration of America’s 250th anniversary, the City of 

Fircrest joins communities across the country in celebrating Flag Day and commemorating our Nation’s 

emblem as a symbol of unity and perseverance, and for the hope it still inspires in the American people;  

NOW, THEREFORE, WE, MAYOR AND COUNCILMEMBERS OF THE CITY OF FIRCREST, do hereby proclaim 

Sunday, June 14th, 2026, as Flag Day, in the City of Fircrest, Washington, and encourage all residents to 

proudly display the Stars and Stripes, reflect on our flag’s rich history and enduring significance, and 

reaffirm their commitment to the ideals of freedom, democracy, and national unity for which it stands.  

Passed this 9th day of June 2026 

 

____________________________ 

Nikki Bufford, Mayor 
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ACCOUNTS PAYABLE
City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 1
Accts
Pay # Received Date Due Vendor Amount Memo

37903 05/19/202606/09/20262866 Absten, Richard 40.22 06-01910.1 - 1436 EVERGREEN PL

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -18.42
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -21.06
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -0.74

38028 06/02/202606/09/20263647 Agrishop, Inc 229.01  Edger Repair

576 80 48 00 Rep & Maint - Parks 001 000 576 General Fund 229.01  Edger Repair

37988 06/01/202606/09/202611421 Aguilar, Roneli 10.00 Open Swim Double Payment Through General 
Admission Point of Sale

347 30 00 00 Swimming Pool Fees (incl Me 001 000 340 General Fund -10.00 Open Swim Double Payment Through General 
Admission Point of Sale

37955 05/28/202606/09/202610562 Amazon Capital Services 25.75 AC Vent Replacement

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 25.75 AC Vent Replacement

38007 06/01/202606/09/202610562 Amazon Capital Services 49.50 Sweeper Operating Mask for Driver

531 50 35 00 Small Tools & Equip - Storm 415 000 531 Storm Drain 49.50 Sweeper Operating Mask for Driver

38023 06/02/202606/09/202610562 Amazon Capital Services 100.11 Office Supplies - PW

531 50 31 01 Office & Oper Sup - Storm 415 000 531 Storm Drain 25.03 Office Supplies - PW
534 10 31 00 Office & Oper Sup - Water A 425 000 534 Water Fund (dep 25.02 Office Supplies - PW
535 10 31 00 Office & Oper Sup - Swr Adm 430 000 535 Sewer Fund (dep 25.03 Office Supplies - PW
542 30 31 01 Office & Oper Sup - Street R 101 000 542 City Street Fund 25.03 Office Supplies - PW

38031 06/02/202606/09/202610562 Amazon Capital Services 36.58 Bulletin Board & Push Pins

518 10 31 00 Office & Oper Sup - Non De 001 000 518 General Fund 36.58 Bulletin Board & Push Pins

Total Amazon Capital Services 211.94

37989 06/01/202606/09/202611135 American Red Cross 336.00 Lifeguard Training - Pool Certification (Qty 7)

571 10 49 02 Reg & Tuition - Rec 001 000 571 General Fund 336.00 Lifeguard Training - Pool Certification (Qty 7)

37952 05/28/202606/09/20265895 Amundsen, John 78.00 Library Reimbursement - 1 Year (John)

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year (John)

37931 05/21/202606/09/20266122 Amundsen, Nikita 78.00 Library Reimbursement - 1 Year

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year 4



ACCOUNTS PAYABLE
City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 2
Accts
Pay # Received Date Due Vendor Amount Memo

37948 05/27/202606/09/20265781 Batteries Plus Bulbs 106.54 Battery for Pool Lift and Bathrooms

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 106.54 Battery for Pool Lift and Bathrooms

37954 05/28/202606/09/20265781 Batteries Plus Bulbs 72.59 Batteries for Bathroom Sinks at Pool

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 72.59 Batteries for Bathroom Sinks at Pool

Total Batteries Plus Bulbs 179.13

37919 05/20/202606/09/2026284 Bucholz, Kathleen M 39.00 Library Reimbursement - 1/2 Year

572 21 49 00 Library Services 001 000 572 General Fund 39.00 Library Reimbursement - 1/2 Year

37915 05/20/202606/09/20264278 Budget Batteries Inc 331.09 Well #9 Generator Batteries

534 50 31 01 Oper Supplies - Water Maint 425 000 534 Water Fund (dep 331.09 Well #9 Generator Batteries

38001 06/01/202606/09/20264278 Budget Batteries Inc 242.82 62855 F150 Battery

548 65 48 06 O & M - Facilities 501 000 548 Equipment Renta 242.82 62855 F150 Battery

Total Budget Batteries Inc 573.91

37934 05/22/202606/09/20266018 Canon Financial Services Inc 194.54 Police Copier/Fax Rental & Tax - May 2026

521 22 45 00 Oper Rentals - Copier - Polic 001 000 521 General Fund 17.85 Police Copier/Fax Tax - May 2026
591 21 70 22 Lease Payments - Police 001 000 591 General Fund 176.69 Police Copier/Fax Rental - May 2026

38045 06/03/202606/09/20266844 Central Lake Armor Express, Inc 3,472.81 Traverse Outer Carrier (Qty 3), Vortex LVI IIIA 
Ballistic Panel Set (Qty 3), ID Placard (Qty 1)

521 22 49 01 Uniforms/Clothing/Laundry 001 000 521 General Fund 3,472.81 Traverse Outer Carrier (Qty 3), Vortex LVI IIIA Ballistic 
Panel Set (Qty 3), ID Placard (Qty 1)

37956 05/28/202606/09/202611058 City of Tacoma Washington 47,814.81 P#90 Regents Blvd. Traffic Signal Project - Signal 
Cabinet, Monitor, Controller, Loop Detector Card, 
and Battery

595 63 63 01 Regents Blvd Traffic Signal P 101 000 594 City Street Fund 47,814.81 P#90 Regents Blvd. Traffic Signal Project - Signal 
Cabinet, Monitor, Controller, Loop Detector Card, and 
Battery

38047 06/04/202606/09/202611058 City of Tacoma Washington 11,158.49 Regents Blvd. Traffic Signal Project - Equipment & 
Labor 5



ACCOUNTS PAYABLE
City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 3
Accts
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595 32 63 01 Street Improvements 101 000 594 City Street Fund 11,158.49 Regents Blvd. Traffic Signal Project - Equipment & 
Labor

38048 06/04/202606/09/202611058 City of Tacoma Washington 5,249.55 Annual Maintenance on All Signals (2026)

542 63 48 01 Rep & Maint - St Light 101 000 542 City Street Fund 5,249.55 Annual Maintenance on All Signals (2026)

Total City of Tacoma Washington 64,222.85

38025 06/02/202606/09/202611163 Clay, Rachel 672.71 Green Envelopes (Qty 1,500), Court Forms

512 51 31 00 Office & Oper Sup - Court 001 000 512 General Fund 441.50 Court Forms
531 50 49 03 Printing & Binding - Storm 415 000 531 Storm Drain 77.07 Green Envelopes (Qty 1,500)
534 10 49 04 Printing & Binding - Water A 425 000 534 Water Fund (dep 77.07 Green Envelopes (Qty 1,500)
535 10 49 03 Printing & Binding - Sewer A 430 000 535 Sewer Fund (dep 77.07 Green Envelopes (Qty 1,500)

38014 06/02/202606/09/20263555 Code Publishing Co 913.83 Annual Web Fees & Web Update

511 60 49 03 Codification Costs 001 000 511 General Fund 913.83 Annual Web Fees & Web Update

38039 06/02/202606/09/20268188 Comcast Business Communications LLC 470.68 Internet Access Fee - June 2026

518 81 42 00 Communication/Internet - I/ 001 000 518 General Fund 470.68 Internet Access Fee - June 2026

38029 06/02/202606/09/20268542 Consolidated Supply Co. 1,485.88 Water Service Parts for Turnarounds

594 34 63 01 Other Improvements - Wate 426 000 594 Water Improvem 1,485.88 Water Service Parts for Turnarounds

37922 05/20/202606/09/20267918 Contreras, Alejandra 255.00 Spanish Interpreting (3 hrs) 26CR47038, 
26CR23980, 26IN28297

512 51 41 03 Prof Srvs - Interpreter - FMC 001 000 512 General Fund 255.00 Spanish Interpreting (3 hrs) 26CR47038, 26CR23980, 
26IN28297

37924 05/20/202606/09/20263573 Copiers Northwest Inc 86.20 Copier Usage 03/30/26-04/30/26

521 22 45 00 Oper Rentals - Copier - Polic 001 000 521 General Fund 86.20 Copier Usage 03/30/26-04/30/26

38030 06/02/202606/09/202611423 Cultivate Dance Project LLC 100.00 Fircrest Fun Days Performer - Cultivate Dance 
Project

573 90 49 01 Community Events 001 000 573 General Fund 100.00 Fircrest Fun Days Performer - Cultivate Dance Project

38021 06/02/202606/09/20263589 Databar Inc 2,484.29 Town Topics - Statement Production -April 2026, 
Postage, Town Topics, Community Sponsorship

518 10 49 01 Town Topics/Citizen Commu 001 000 518 General Fund 53.67 April 2026 Town Topics Insert 6
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City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 4
Accts
Pay # Received Date Due Vendor Amount Memo

531 50 42 01 Postage - Storm 415 000 531 Storm Drain 355.67 April 2026 UB Postage
531 50 49 06 Mailing Service - Storm 415 000 531 Storm Drain 436.65 April 2026 UB Mailing Service
534 10 42 01 Postage - Water Admin 425 000 534 Water Fund (dep 355.66 April 2026 UB Postage
534 10 49 06 Mailing Service - Water Adm 425 000 534 Water Fund (dep 436.65 April 2026 UB Mailing Service
535 10 42 02 Postage - Sewer Admin 430 000 535 Sewer Fund (dep 355.67 April 2026 UB Postage
535 10 49 05 Mailing Service - Sewer Adm 430 000 535 Sewer Fund (dep 436.65 April 2026 UB Mailing Service
542 80 31 04 Oper Supplies - Beautificatio 101 000 542 City Street Fund 53.67 April 2026 Community Sponsorship Flyer

38022 06/02/202606/09/20263589 Databar Inc 726.28 Town Topics Newsletter & Community 
Sponsorship Mailing Service & Postage - April 
2026

518 10 49 01 Town Topics/Citizen Commu 001 000 518 General Fund 726.28 Town Topics Newsletter & Community Sponsorship 
Mailing Service & Postage - April 2026

38024 06/02/202606/09/20263589 Databar Inc 1,894.44 2026 Annual Water Quality Report & Composition 
Water Quality Report

534 10 49 04 Printing & Binding - Water A 425 000 534 Water Fund (dep 1,894.44 2026 Annual Water Quality Report & Composition 
Water Quality Report

Total Databar Inc 5,105.01

37929 05/21/202606/09/20269303 Deal, Robert L. 262.50 Police Background Checks (5.25 Hrs) & Mileage 
05/18/26-05/20/26

521 22 41 00 Prof Svcs - Police 001 000 521 General Fund 262.50 Police Background Checks (5.25 Hrs) & Mileage 
05/18/26-05/20/26

37935 05/26/202606/09/20263450 Estate of Gerald Halvorsen 177.77 12-00790.0 - 4719 61ST AVE W

343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -177.77

37910 05/20/202606/09/20264858 Ewing Irrigation Products Inc 23.59 Sprinkler Repair Parts

576 80 31 02 Oper Supplies - Parks 001 000 576 General Fund 23.59 Sprinkler Repair Parts

37986 06/01/202606/09/20269787 Fabulous Murphtones 600.00 Strawberry Festival Performer - Fabulous 
Murphtones

573 90 49 01 Community Events 001 000 573 General Fund 600.00 Strawberry Festival Performer - Fabulous Murphtones

37907 05/20/202606/09/20263638 Fircrest Golf Club 1,429.24 Land Rental for Water Tank on Golf Course 
Property - June 2026
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ACCOUNTS PAYABLE
City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 5
Accts
Pay # Received Date Due Vendor Amount Memo

591 34 70 00 Lease Payments - Water Adm 425 000 591 Water Fund (dep 1,429.24 Land Rental for Water Tank on Golf Course Property - 
June 2026

38046 06/03/202606/09/202611288 Flowline LLP 143,884.63 P#88 Alameda Avenue West Sidewalk Extension 
Project - Progress Payment - 3/31/26-4/30/26

595 32 63 10 Street Improvements - Alam 101 000 594 City Street Fund 143,884.63 P#88 Alameda Avenue West Sidewalk Extension 
Project - Progress Payment - 3/31/26-4/30/26

37994 06/01/202606/09/20266950 Getting Personal Imprinting LLC 693.63 Dash Plates for Fircrest Car Show (420)

573 90 49 01 Community Events 001 000 573 General Fund 693.63 Dash Plates for Fircrest Car Show (420)

37995 06/01/202606/09/20266950 Getting Personal Imprinting LLC 452.02 Award Plaques (23 ct) - 2026 Rod Run Car Show

573 90 49 01 Community Events 001 000 573 General Fund 452.02 Award Plaques (23 ct) - 2026 Rod Run Car Show

Total Getting Personal Imprinting LLC 1,145.65

37920 05/20/202606/09/20268046 Goncharova, Natalya 130.00 Russian Interpreting (2 hrs) 26CR4107

512 51 41 03 Prof Srvs - Interpreter - FMC 001 000 512 General Fund 130.00 Russian Interpreting (2 hrs) 26CR4107

38049 06/04/202606/09/202610305 Gunderson Law Office PLLC 12,500.00 City of Fircrest - May 2026

515 41 41 03 City Prosecutor 001 000 515 General Fund 12,500.00 City of Fircrest - May 2026

38034 06/02/202606/09/202611403 Heritage Pool Supply Group, Inc., DBA Aquafinity 660.60 PH Sensor for Main Pool & Tot Pool

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 660.60 PH Sensor for Main Pool & Tot Pool

38035 06/02/202606/09/202611403 Heritage Pool Supply Group, Inc., DBA Aquafinity 2,918.82 Service & Repair BECS Controller for Pool, New 
Chemical Sensor

576 20 48 00 Rep & Maint - Pool 001 000 576 General Fund 2,918.82 Service & Repair BECS Controller for Pool, New 
Chemical Sensor

Total Heritage Pool Supply Group, Inc., DBA Aquafinity 3,579.42

37912 05/20/202606/09/20263692 Home Depot Credit Services 26.43 Pool Cabinet Repair

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 26.43 Pool Cabinet Repair

37913 05/20/202606/09/20263692 Home Depot Credit Services 10.90 Pool Cabinet Repair

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 10.90 Pool Cabinet Repair

37914 05/20/202606/09/20263692 Home Depot Credit Services 26.43 Parts for Watering Wand
8



ACCOUNTS PAYABLE
City Of Fircrest Time: 08:57:49 Date: 06/05/2026

As Of: 06/09/2026 Page: 6
Accts
Pay # Received Date Due Vendor Amount Memo

542 80 31 02 Oper Supplies - Flower Baske 101 000 542 City Street Fund 26.43 Parts for Watering Wand

37916 05/20/202606/09/20263692 Home Depot Credit Services 68.61 Parts for Watering Wand

542 80 31 02 Oper Supplies - Flower Baske 101 000 542 City Street Fund 68.61 Parts for Watering Wand

37917 05/20/202606/09/20263692 Home Depot Credit Services 77.26 Hose for Watering Flower Baskets

542 80 31 02 Oper Supplies - Flower Baske 101 000 542 City Street Fund 77.26 Hose for Watering Flower Baskets

37944 05/27/202606/09/20263692 Home Depot Credit Services 132.39 Hoses & Equipment for Pool Staff

576 20 35 00 Small Tools & Equip - Pool 001 000 576 General Fund 132.39 Hoses & Equipment for Pool Staff

37945 05/27/202606/09/20263692 Home Depot Credit Services 2.54 Pool Heater Repair Parts

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 2.54 Pool Heater Repair Parts

37946 05/27/202606/09/20263692 Home Depot Credit Services 28.53 Rope for Pool Cover Handles

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 28.53 Rope for Pool Cover Handles

37947 05/27/202606/09/20263692 Home Depot Credit Services 49.66 Table for Pump Room

576 20 35 00 Small Tools & Equip - Pool 001 000 576 General Fund 49.66 Table for Pump Room

38000 06/01/202606/09/20263692 Home Depot Credit Services 36.95 Fertilizer for Flower Baskets

542 80 31 02 Oper Supplies - Flower Baske 101 000 542 City Street Fund 36.95 Fertilizer for Flower Baskets

38006 06/01/202606/09/20263692 Home Depot Credit Services 36.17 Parts for New Water Service Turnarounds

594 34 63 01 Other Improvements - Wate 426 000 594 Water Improvem 36.17 Parts for New Water Service Turnarounds

38019 06/02/202606/09/20263692 Home Depot Credit Services 21.79 Oil for Trencher for Water Service Installs

534 50 31 01 Oper Supplies - Water Maint 425 000 534 Water Fund (dep 21.79 Oil for Trencher for Water Service Installs

Total Home Depot Credit Services 517.66

38008 06/02/202606/09/202610816 Hughes, Phoebe 51.00 02-01670.3 - 120 BERKELEY AVE

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -11.02
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -13.35
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -26.63

37990 06/01/202606/09/20264131 Humane Society - Tacoma 1,437.18 June 2026 Boarding Contract

554 30 41 00 Animal Control 001 000 554 General Fund 1,437.18 June 2026 Boarding Contract
9
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37996 06/01/202606/09/20269714 HydroApps 891.31 Annual Schedule Manager App for Pool Staff and 
Lifeguards - 2026

576 20 41 00 Prof Svcs - Pool 001 000 576 General Fund 891.31 Annual Schedule Manager App for Pool Staff and 
Lifeguards - 2026

37941 05/27/202606/09/20262763 Kosylo, Steven 78.00 Library Reimbursement - 1 Year (Carolyn)

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year (Carolyn)

37942 05/27/202606/09/20261833 Kovach, Ardythe 78.00 Library Reimbursement - 1 Year

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year

38009 06/02/202606/09/202611194 Lambrecht, Jennifer 38.74 01-02400.4 - 414 FARALLONE AVE

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -8.37
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -10.14
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -20.23

37998 06/01/202606/09/202610264 Larson, Shari 1,654.80  Gentle Yoga & Chair Yoga Classes 
(5/01/26-5/31/26)

571 10 49 04 Instructor Fees 001 000 571 General Fund 1,654.80  Gentle Yoga & Chair Yoga Classes (5/01/26-5/31/26)

37926 05/21/202606/09/20269767 Lawson, Owen 65.31 07-00235.1 - 133 WILD ROSE ST

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -14.11
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -17.10
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -34.10

38036 06/02/202606/09/202610459 Locke Systems Inc. 4,954.50 IT Managed Services - June 2026 (for May 
Services)

518 81 41 01 Prof Svcs - I/S 001 000 518 General Fund 4,954.50 IT Managed Services - June 2026 (for May Services)

37918 05/20/202606/09/20263791 Lowe's Company-#338954 375.98 New Pressure Tank and Parts for Booster Pump 
Station

534 50 31 01 Oper Supplies - Water Maint 425 000 534 Water Fund (dep 375.98 New Pressure Tank and Parts for Booster Pump 
Station

38018 06/02/202606/09/20263791 Lowe's Company-#338954 88.20 Front Wheel for Trencher

534 50 31 01 Oper Supplies - Water Maint 425 000 534 Water Fund (dep 88.20 Front Wheel for Trencher

Total Lowe's Company-#338954 464.18 10
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Accts
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37939 05/27/202606/09/202611293 Lozano, Christopher 55.27 03-00310.4 - 725 REGENTS BLVD

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -11.94
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -14.47
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -28.86

37908 05/20/202606/09/202611067 McLendon Hardware 33.10 #55697 Wiper Blades

548 65 48 11 O & M - Parks/Rec 501 000 548 Equipment Renta 33.10 #55697 Wiper Blades

37909 05/20/202606/09/202611067 McLendon Hardware 46.33  Parts to Replace Expansion Tank on Weathervane 
Booster Pump

534 50 31 01 Oper Supplies - Water Maint 425 000 534 Water Fund (dep 46.33  Parts to Replace Expansion Tank on Weathervane 
Booster Pump

37999 06/01/202606/09/202611067 McLendon Hardware 47.95 Parts for Service Turnaround

594 34 63 01 Other Improvements - Wate 426 000 594 Water Improvem 47.95 Parts for Service Turnaround

Total McLendon Hardware 127.38

37932 05/21/202606/09/202611149 McManis, Samuel 78.00 Library Reimbursement (Samuel)

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement (Samuel)

37921 05/20/202606/09/20266456 Mell, Harriet 78.00 Library Reimbursement - 1 Year

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year

38038 06/02/202606/09/202611408 Miguel Bugarin, Beyond the Booth 187.50 Mother Son Dance Face Painting Vendor

573 90 49 01 Community Events 001 000 573 General Fund 187.50 Mother Son Dance Face Painting Vendor

38005 06/01/202606/09/20261307 Moore, Paul 78.00 Library Reimbursement - 1 Year (Catherine)

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year (Catherine)

38010 06/02/202606/09/202611181 Naesheim, Vanessa 77.90 01-01900.3 - 113 FARALLONE AVE

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -16.83
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -20.40
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -40.67

38044 06/03/202606/09/20264171 Narrows Market Inc. 72.62 Card Reader Not Working At Station - Vehicle 
#71535

548 65 31 08 Gas - Police 501 000 548 Equipment Renta 72.62 Card Reader Not Working At Station - Vehicle #71535 11
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37911 05/20/202606/09/20263923 Orca Pacific Inc 796.85 Muriatic-Hydrochloric Acid (60 Gal), Sodium 
Bicarbonate (200 lbs)

576 20 31 01 Oper Supplies - Pool Chemic 001 000 576 General Fund 796.85 Muriatic-Hydrochloric Acid (60 Gal), Sodium 
Bicarbonate (200 lbs)

37927 05/21/202606/09/20263957 PC Budget & Finance 8,230.69  Indigent Defense Fircrest/Ruston - January 2026 - 
Final Invoice

515 41 41 00 Assigned Counsel 001 000 515 General Fund 8,230.69  Indigent Defense Fircrest/Ruston - January 2026 - 
Final Invoice

38013 06/02/202606/09/20263955 Petrocard Systems Inc 385.30 Gas/Fuel - 05/2026

548 65 31 13 Gas - Storm 501 000 548 Equipment Renta 385.30 Storm - 05/2026

37951 05/28/202606/09/20263956 Petty Cash-City Hall 17.05 Petty Cash Reimbursement - 06/09/26

571 10 31 02 Senior Program Supplies 001 000 571 General Fund 17.05 Senior Morning Supplies

37981 05/29/202606/09/20263986 Puget Sound Energy, BOT-01H 2,749.02 Natural Gas - Pool/Bathhouse - May 2026

576 20 47 00 Public Utility Services - Pool 001 000 576 General Fund 2,749.02 Natural Gas - Pool/Bathhouse - May 2026

37982 05/29/202606/09/20263986 Puget Sound Energy, BOT-01H 100.88 Natural Gas - Rec Center - May 2026

571 10 47 00 Public Utility Services - Rec 001 000 571 General Fund 100.88 Natural Gas - Rec Center - May 2026

Total Puget Sound Energy, BOT-01H 2,849.90

37997 06/01/202606/09/202610398 Rubke, Patricia 381.50 Barre Classes (Beginning Barre, Barre HIIT, Barre) 
5/01/26-5/31/26

571 10 49 04 Instructor Fees 001 000 571 General Fund 381.50 Barre Classes (Beginning Barre, Barre HIIT, Barre) 
5/01/26-5/31/26

37987 06/01/202606/09/20264026 S & B Inc 1,202.84 New SIM Cards for Lift Stations/Booster Pump 
Stations

534 50 48 01 Rep & Maint - Water Maint 425 000 534 Water Fund (dep 300.71 New SIM Cards for Lift Stations/Booster Pump 
Stations

535 50 48 00 Rep & Maint - Sewer Maint 430 000 535 Sewer Fund (dep 902.13 New SIM Cards for Lift Stations/Booster Pump 
Stations

37943 05/27/202606/09/202611164 Sehmel, AICP, Lindsey 9,450.00 Contracted Services from 04/13/26-05/14/26

558 60 41 00 Prof Svcs - Planning 001 000 558 General Fund 9,450.00 Contracted Services from 04/13/26-05/14/26 12
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37983 06/01/202606/09/20264060 Sir Speedy 220.00 2026 Strawberry Festival Poster Artwork Setup Fee

573 90 49 01 Community Events 001 000 573 General Fund 220.00 2026 Strawberry Festival Poster Artwork Setup Fee

37984 06/01/202606/09/20264060 Sir Speedy 61.60 2026 Rod Run Poster/Dash Plaque Artwork Setup 
Fee

573 90 49 01 Community Events 001 000 573 General Fund 61.60 2026 Rod Run Poster/Dash Plaque Artwork Setup Fee

Total Sir Speedy 281.60

37937 05/26/202606/09/20262802 Smith, Jeanne 51.70 06-01340.4 - 1151 FORDHAM CT

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -22.30
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -25.06
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -4.34

37936 05/26/202606/09/20262648 Smith, Robert C. 53.53 05-03510.2 - 1330 FARALLONE AVE

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -22.30
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -26.89
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -4.34

38002 06/01/202606/09/20269305 SoniClear 622.00 Annual Support Renewal - Meeting Recording 
Software

548 65 48 02 O & M - Court 501 000 548 Equipment Renta 207.00 Annual Support Renewal - Meeting Recording 
Software

548 65 48 10 O & M - Planning 501 000 548 Equipment Renta 207.00 Annual Support Renewal - Meeting Recording 
Software

548 65 48 15 O & M - Civil Service 501 000 548 Equipment Renta 208.00 Annual Support Renewal - Meeting Recording 
Software

38051 06/05/202606/09/202611313 Sound Defenders, PLLC 1,200.00 May 2026 - Post Sentencing Reviews and SOCs

515 41 41 00 Assigned Counsel 001 000 515 General Fund 1,200.00 May 2026 - Post Sentencing Reviews and SOCs

37928 05/21/202606/09/20264084 Staples Business Advantage 43.12 Office Supplies - Rec & Central

518 10 34 01 Office & Oper Sup - Central 001 000 518 General Fund 15.54 Office Supplies - Central
571 10 31 00 Office & Oper Sup - Rec 001 000 571 General Fund 27.58 Office Supplies - Rec

37949 05/28/202606/09/20264084 Staples Business Advantage 46.59 Hydration Station Supplies - Wellness Program

517 90 31 01 Oper Supplies - Wellness Pro 001 000 517 General Fund 46.59 Hydration Station Supplies - Wellness Program

38032 06/02/202606/09/20264084 Staples Business Advantage 111.86 Office Supplies - Planning, Building, Central & Rec 13
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518 10 34 01 Office & Oper Sup - Central 001 000 518 General Fund 48.64 Office Supplies - Central
524 20 31 00 Office & Oper Sup - Building 001 000 524 General Fund 20.69 Office Supplies - Building
558 60 31 00 Office & Oper Sup - Planning 001 000 558 General Fund 20.69 Office Supplies - Planning
571 10 31 00 Office & Oper Sup - Rec 001 000 571 General Fund 21.84 Office Supplies - Rec

38033 06/02/202606/09/20264084 Staples Business Advantage 24.20 Office Supplies - Rec

571 10 31 00 Office & Oper Sup - Rec 001 000 571 General Fund 24.20 Office Supplies - Rec

Total Staples Business Advantage 225.77

37923 05/20/202606/09/20269319 StreetScan 10,211.78 Data Collection & Mobilization, 2026 Data 
Management & Support - Annual Essentials & 
Image Viewer Subscription

531 50 41 00 Prof Svcs - Storm 415 000 531 Storm Drain 2,552.95 Data Collection & Mobilization, 2026 Data 
Management & Support - Annual Essentials & Image 
Viewer Subscription

534 10 41 00 Prof Svcs - Water Admin 425 000 534 Water Fund (dep 2,552.94 Data Collection & Mobilization, 2026 Data 
Management & Support - Annual Essentials & Image 
Viewer Subscription

535 10 41 00 Prof Svcs - Sewer Admin 430 000 535 Sewer Fund (dep 2,552.94 Data Collection & Mobilization, 2026 Data 
Management & Support - Annual Essentials & Image 
Viewer Subscription

542 30 41 00 Prof Svcs - Street Reg 101 000 542 City Street Fund 2,552.95 Data Collection & Mobilization, 2026 Data 
Management & Support - Annual Essentials & Image 
Viewer Subscription

37950 05/28/202606/09/20264107 Summit Law Group 2,422.50 Legal Consulting - April 2026

515 41 41 02 Special Legal Counsel 001 000 515 General Fund 2,422.50 Legal Consulting - April 2026

38015 06/02/202606/09/20269888 T-Mobile (Cell Phone Bill) 132.31 JAMF Pro Monthly - 05/2026; Court, PW, City Hall 
Fax Lines - 04/2026

512 51 42 00 Communication - Court 001 000 512 General Fund 12.33 Court Fax Line - 04/2026
518 10 42 00 Communication - Non Dept 001 000 518 General Fund 3.66 Non Dept - 05/2026  - JAMF Pro Monthly
518 10 42 00 Communication - Non Dept 001 000 518 General Fund 12.33 City Hall Fax Line - 04/2026
518 30 42 00 Communication - Fac/Equip 001 000 518 General Fund 11.01 Maint. Lead, 2 Workers - 05/2026  - JAMF Pro Monthly
521 22 42 00 Communication - Police 001 000 521 General Fund 36.70 Police Officers, Chief - 05/2026 - JAMF Pro Monthly
524 20 42 00 Communication- Building 001 000 524 General Fund 1.83 Community Development Dir. - 05/2026 - JAMF Pro 

Monthly
531 50 42 00 Communication - Storm 415 000 531 Storm Drain 7.32 Public Works Crew, Director, PW Office Coord. - 

05/2026 - JAMF Pro Monthly
14
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531 50 42 00 Communication - Storm 415 000 531 Storm Drain 3.09 PW Fax Line - 04/2026
534 10 42 00 Communication - Water Adm 425 000 534 Water Fund (dep 7.32 Public Works Crew, Director, PW Office Coord. - 

05/2026 - JAMF Pro Monthly
534 10 42 00 Communication - Water Adm 425 000 534 Water Fund (dep 3.08 PW Fax Line - 04/2026
535 10 42 01 Communication - Sewer Adm 430 000 535 Sewer Fund (dep 7.32 Public Works Crew, Director, PW Office Coord. - 

05/2026  - JAMF Pro Monthly
535 10 42 01 Communication - Sewer Adm 430 000 535 Sewer Fund (dep 3.08 PW Fax Line - 04/2026
542 30 42 00 Communication - Street Reg 101 000 542 City Street Fund 7.32 Public Works Crew, Director, PW Office Coord. - 

05/2026  - JAMF Pro Monthly
542 30 42 00 Communication - Street Reg 101 000 542 City Street Fund 3.08 PW Fax Line - 04/2026
558 60 42 00 Communication - Planning 001 000 558 General Fund 1.83 Community Development Dir. - 05/2026 - JAMF Pro 

Monthly
576 80 42 00 Communication - Parks 001 000 576 General Fund 11.01 P/R Director, Events, Maint. Worker - 05/2026  - JAMF 

Pro Monthly

38016 06/02/202606/09/20269888 T-Mobile (Cell Phone Bill) 10.00 Estate Place Well - SIM Card - 05/2026

534 10 42 00 Communication - Water Adm 425 000 534 Water Fund (dep 10.00 Estate Place Well - SIM Card - 05/2026

38017 06/02/202606/09/20269888 T-Mobile (Cell Phone Bill) 1,307.74 Cell Phones & Air Cards - 05/2026

513 10 42 00 Communication - Admin 001 000 513 General Fund 31.85 City Manager 05/2026
518 30 42 00 Communication - Fac/Equip 001 000 518 General Fund 94.20 Maint. Lead, 2 Workers 05/2026
521 22 42 00 Communication - Police 001 000 521 General Fund 632.50 Police Officers, Chief and Air Cards 05/2026
524 20 42 00 Communication- Building 001 000 524 General Fund 17.89 Community Development Dir. 05/2026
531 50 42 00 Communication - Storm 415 000 531 Storm Drain 96.84 Public Works Crew, Director, PW Office Coord. 

05/2026
534 10 42 00 Communication - Water Adm 425 000 534 Water Fund (dep 128.69 Public Works Crew, Director, PW Office Coord., PW 

Water Meter Collector 05/2026
535 10 42 01 Communication - Sewer Adm 430 000 535 Sewer Fund (dep 96.84 Public Works Crew, Director, PW Office Coord. 

05/2026
542 30 42 00 Communication - Street Reg 101 000 542 City Street Fund 96.84 Public Works Crew, Director, PW Office Coord. 

05/2026
558 60 42 00 Communication - Planning 001 000 558 General Fund 17.89 Community Development Dir. 05/2026
576 80 42 00 Communication - Parks 001 000 576 General Fund 94.20 P/R Director, Events, Maint. Worker 05/2026

Total T-Mobile (Cell Phone Bill) 1,450.05

37953 05/28/202606/09/20264135 Tacoma Screw Products Inc 2.43 Bolt for Tot Pool

576 20 31 04 Repair Supplies - Pool 001 000 576 General Fund 2.43 Bolt for Tot Pool

38050 06/04/202606/09/20264322 Tacoma, City of - POWER 3,927.67 Power - Various Locations - 05/2026 15
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534 80 47 01 Utility Services/Pumping 425 000 534 Water Fund (dep 3,489.61 PW, Well #6, #7, #8 - 05/2026
535 80 47 01 Utility Services/Pumping 430 000 535 Sewer Fund (dep 409.16 Pumps/LS Power - 05/2026
542 30 47 03 Electricity/Traffic Lights 101 000 542 City Street Fund 28.90 Traffic Control - 05/2026

37940 05/27/202606/09/20264139 Tapco Visa Card 534.65 Tapco Charges thru 05/22/26

571 10 41 00 Senior Trips 001 000 571 General Fund 534.65 Senior Trip - Exquisite Creatures Exhibit (Qty 15) - 
5/29/26 & Parking

37992 06/01/202606/09/202610777 The TSMSHOP, Willie Combs 1,081.92 Car Show T-Shirts (Qty 70)

573 90 49 01 Community Events 001 000 573 General Fund 1,081.92 Car Show T-Shirts (Qty 70)

37993 06/01/202606/09/202610777 The TSMSHOP, Willie Combs 1,260.00 Car Show T-Shirts (Qty 90)

573 90 49 01 Community Events 001 000 573 General Fund 1,260.00 Car Show T-Shirts (Qty 90)

38027 06/02/202606/09/202610777 The TSMSHOP, Willie Combs 300.29 Fun Days Furry 4K - Bandanas (Qty 136)

573 90 49 01 Community Events 001 000 573 General Fund 300.29 Fun Days Furry 4K - Bandanas (Qty 136)

Total The TSMSHOP, Willie Combs 2,642.21

37938 05/27/202606/09/20262828 Torrey, Nelson R. 35.80 06-01590.0 - 1584 WOODSIDE DR

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -21.13
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -15.47
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep 0.80

37933 05/21/202606/09/20269399 Tupen, Cody 78.00 Library Reimbursement - 1 Year (Cody)

572 21 49 00 Library Services 001 000 572 General Fund 78.00 Library Reimbursement - 1 Year (Cody)

38004 06/01/202606/09/20265934 US Bank, City Hall Account 331.68 P-Card Charges thru 05/26/26

512 51 31 00 Office & Oper Sup - Court 001 000 512 General Fund 140.28 One Pro Annual License - Court (05/18/26-05/17/27)
518 10 42 01 Postage - Non Dept 001 000 518 General Fund 191.40 Postage - Passports

38003 06/01/202606/09/20268482 US Bank, Police Department Account 864.88 P-Card Charges thru 05/15/26

521 22 43 00 Travel - Police 001 000 521 General Fund 864.88 Lodging for Command Leadership Institute Training 
05/10/26-05/14/26- V Celis, Gas for Chief's Car

38012 06/02/202606/09/20268484 US Bank, Recreation Dept Account 1,787.20 P-Card Charges thru 05/26/26

571 10 31 00 Office & Oper Sup - Rec 001 000 571 General Fund 117.78 Membership Card Printer Ink
571 10 31 02 Senior Program Supplies 001 000 571 General Fund 496.32 Supplies for Senior Fair, Senior Morning Supplies
571 10 31 03 Youth Supplies 001 000 571 General Fund 55.75 Youth Snacks - Kiwanis Donation
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573 90 49 01 Community Events 001 000 573 General Fund 1,044.85 Fun Days Banners: Beer Garden, Story Time, Derby 
Days, Car Show; Cowboy Hat Costume Accessories, 
Easter Bunny Costume Cleaning, Misc. Community 
Event Supplies

576 20 31 03 Oper Supplies - Pool 001 000 576 General Fund 72.50 Pool Supplies - Whistles, Dry Erase Markers, Stamp

37930 05/21/202606/09/20264178 University Place Refuse Inc 926.76 Dumping Fees - 05/2026

531 50 47 01 Dumping Fees - Storm 415 000 531 Storm Drain 544.15 Dumping Fees - Storm 05/2026
534 80 47 02 Dumping Fees - Water 425 000 534 Water Fund (dep 95.65 Dumping Fees - Water 05/2026
535 80 47 02 Dumping Fees - Sewer 430 000 535 Sewer Fund (dep 95.65 Dumping Fees - Sewer 05/2026
542 30 47 01 Dumping Fees - Street 101 000 542 City Street Fund 95.65 Dumping Fees - Street 05/2026
576 80 47 01 Dumping Fees - Parks 001 000 576 General Fund 95.66 Dumping Fees - Parks 05/2026

37957 05/28/202606/09/20264179 Unum Life Insurance Company of America 69.20 W. Smith Retired Benefits - June 2026

521 22 20 02 LEOFF I Long Term Care Prem 001 000 521 General Fund 69.20 W. Smith Retired Benefits - June 2026

38026 06/02/202606/09/20264180 Utilities Underground 58.06 Locates 05/2026

534 10 49 00 Miscellaneous - Water Admi 425 000 534 Water Fund (dep 29.03 Locates 05/2026
535 10 49 00 Miscellaneous - Sewer Admi 430 000 535 Sewer Fund (dep 29.03 Locates 05/2026

38020 06/02/202606/09/20263645 WEX BANK, Wright Express FSC 4,451.08 Gas/Fuel - 05/2026

548 65 31 05 Gas - Non Dept 501 000 548 Equipment Renta 71.99 Non Dept 05/2026
548 65 31 06 Gas - Facilities 501 000 548 Equipment Renta 272.22 F&E 05/2026
548 65 31 08 Gas - Police 501 000 548 Equipment Renta 3,109.91 Police 05/2026
548 65 31 11 Gas - Parks/Rec 501 000 548 Equipment Renta 205.77 Parks 05/2026
548 65 31 12 Gas - Street 501 000 548 Equipment Renta 383.09 Street 05/2026
548 65 31 14 Gas - Water/Sewer 501 000 548 Equipment Renta 408.10 W/S 05/2026

37991 06/01/202606/09/20267676 WWBUA 780.00 Youth Baseball Umpiring (05/9/26-05/30/26) - 
Western Washington Baseball Umpires Association

571 10 41 02 Prof Svcs - Rec - Officiating 001 000 571 General Fund 780.00 Youth Baseball Umpiring (05/9/26-05/30/26) - 
Western Washington Baseball Umpires Association

38011 06/02/202606/09/20261199 West, Julianne 46.84 01-01910.2 - 117 FARALLONE AVE

343 10 00 00 Storm Drain Revenues 415 000 340 Storm Drain -26.52
343 40 00 00 Sale Of Water 425 000 340 Water Fund (dep -16.15
343 50 00 00 Sewer Revenues 430 000 340 Sewer Fund (dep -4.17

37985 06/01/202606/09/20264256 Winning Seasons 1,167.06 Pool Cashier & Lifeguard T-Shirts & Sweatshirts 
(Qty 70) 17
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576 20 31 03 Oper Supplies - Pool 001 000 576 General Fund 1,167.06 Pool Cashier & Lifeguard T-Shirts & Sweatshirts (Qty 
70)

38037 06/02/202606/09/202610035 Zoom Video Communications 1,428.52 Monthly Phone Rental - 5/31/26-6/29/26

513 10 42 00 Communication - Admin 001 000 513 General Fund 84.04 Meeting Webinar & Recording - 5/31/26-6/29/26
518 10 42 00 Communication - Non Dept 001 000 518 General Fund 1,042.52 Monthly Phone Service -  5/31/26-6/29/26
591 18 70 10 Lease Payments - Non-Dept 001 000 591 General Fund 301.96 Monthly Phone Rental -  5/31/26-6/29/26

Report Total: 312,437.97
Fund

001 General Fund 72,349.46
101 City Street Fund 211,180.17
415 Storm Drain 4,321.21
425 Water Fund (department) 11,878.59
426 Water Improvement Fund 1,570.00
430 Sewer Fund (department) 5,331.62
501 Equipment Rental Fund 5,806.92

This report has been reviewed by:
                                                     _________________________________         ___________________
REMARKS:                                                    Signature  & Title                                               Date                              
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MAY 18, 2026                          FIRCREST CITY COUNCIL MEETING MINUTES – STUDY SESSION 1 

 

CALL TO ORDER, PLEDGE OF ALLEGIANCE, AND ROLL CALL  

Mayor Nikki Bufford called the study session to order at 6:00 P.M. and led the Pledge of Allegiance. 

Councilmembers David M. Viafore, Shannon Reynolds, Brett L. Wittner, and Joe Barrentine were 

present.  
 

Councilmember Shannon Reynolds attended the meeting virtually.  
 

Councilmember Hunter T. George was absent and excused.  
 

Councilmember Karen Mauer-Smith was absent and unexcused.  
 

AGENDA MODIFICATIONS 

There were none.  
 

REGENTS BOULEVARD ENTRYWAY SIGN RELOCATION 

Public Works Director Bemis presented information regarding the relocation of the Regents Boulevard 

entryway sign due to roadway changes from the Regents Boulevard Grind and Overlay project. The 

intent was to initiate discussions and gather Council feedback. He provided an overview on potential 

placement options to include relocating the sign to the Columbia Bank side of the street, and 

highlighted utilities, design, landscaping, and costs.  
 

Council discussions included concerns regarding the sign’s elevation and visibility, cost estimates, the 

City’s branding and signage, and gathering more information for placement on the right side of 

Regents Boulevard.  
 

Public Works Director Bemis stated that he would gather further information to provide to the Council 

at a later date.  
 

COUNCIL RULES UPDATE DISCUSSION 

City Manager Masko started off the Council Rules Update discussion and noted that she did not 

receive any feedback from Councilmembers. Mrs. Masko reviewed the current amendments to include 

adding Zoom as an approved meeting location, incorporating current procedures for the election of 

officers, clarifying language regarding the presiding officer and temporary presiding officer, clarifying 

the process for excusing the City Manager’s absence, and modifying the consent agenda process.  
 

Council discussions included the need for improved internal communication regarding the City 

Manager’s absences, using the consent agenda for routine items, and the ability to remove consent 

agenda items for additional discussion if needed.  
 

City Manager Masko stated she would continue to research language for a future study session.  
 

ADJOURNMENT 

Councilmember Barrentine MOVED to adjourn the meeting at 6:52 P.M., seconded by 

Councilmember George.  
 

The Motion Carried (5-0). 

 

________________________________ 

 Nikki Bufford, Mayor  
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MAY 18, 2026                          FIRCREST CITY COUNCIL MEETING MINUTES – STUDY SESSION 2 

 

________________________________ 

                                                Arlette Burkhart, City Clerk 
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 FIRCREST CITY COUNCIL AGENDA SUMMARY 

  

AGENDA TOPIC: 2027-2032 Six-Year Comprehensive Transportation Improvement 

Program – Public Hearing 

ITEM: 11A 

DATE: June 9, 2026 

FROM: Tyler Bemis, Public Works Director 

 

 

RECOMMENDED MOTION: None.  Public Hearing Only. 
 

 

PROPOSAL: The Council is being asked to approve the updated Six-Year Comprehensive 

Transportation Improvement Program (TIP) for the period of 2027-2032. Leveraging local dollars 

through grant applications is critical to the City's ability to maintain and improve its transportation 

infrastructure. The TIP is intended not only to identify projects for future funding but also to 

establish City Council authorization for staff to pursue grant opportunities associated with projects 

contained within the TIP. 
 

The proposed 2027-2032 TIP identifies several priority transportation investments, including 

multiple phases of the Alameda Avenue Sidewalk Program, the Emerson Street West Sidewalk 

Project, and the 44th Street West Sidewalk Project being jointly advanced with the City of 

University Place. These projects represent the City's highest transportation priorities and are 

intended to improve pavement conditions, enhance pedestrian connectivity and ADA accessibility, 

support multimodal transportation options, and position the City to compete for future State and 

Federal grant funding opportunities. 
 

It should be noted that, in order for a project to be eligible for State or Federal funding, it must be 

included in the City's adopted Six-Year Transportation Improvement Program. 

 

FISCAL IMPACT: The adoption of the TIP has no direct fiscal impact, as it serves primarily as 

a planning document. However, the projects included in the TIP carry significant future fiscal 

implications. Each project will be evaluated independently through the City's annual budget 

process and project-specific review and approval procedures. 
 

Adoption of the TIP also enables the City to pursue State and Federal grant funding opportunities 

for the identified projects. 

 

ADVANTAGE: The adoption of a Six-Year Comprehensive Transportation Improvement 

Program (TIP) ensures compliance with State requirements for an annual transportation planning 

process that includes public participation. 
 

The TIP serves as a planning and budgeting tool for future transportation investments and 

establishes the City's prioritized list of transportation projects. The document is utilized by regional 

agencies, neighboring jurisdictions, and the Washington State Department of Transportation 

(WSDOT) as part of broader transportation planning efforts. 
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Additionally, the TIP provides the framework necessary for staff to pursue grant opportunities and 

low-interest loan programs as funding opportunities arise. The TIP may be amended at any time 

during the year by City Council resolution as priorities, funding opportunities, and community 

needs evolve. 

 

DISADVANTAGES: None known. 

 

ALTERNATIVES: The City Council may revise the priority ranking of any project included 

within the TIP. The Council may also add, delete, defer, or modify projects contained within the 

program prior to adoption. 

 

HISTORY: Each year, Washington cities, towns, and counties are required to review and update 

their respective transportation improvement programs. This process provides the framework for 

coordinating local transportation planning efforts with regional and statewide transportation plans 

and assists in identifying transportation needs and funding priorities. 
 

Prior to adoption of the TIP, jurisdictions are required to conduct a public hearing to solicit public 

input. A public hearing on the proposed 2027-2032 TIP was held during a regular City Council 

meeting in May 2026. 
 

Additionally, pursuant to the State Environmental Policy Act (SEPA), the City prepared an 

Environmental Checklist and issued a Determination of Nonsignificance (DNS) for the proposed 

Transportation Improvement Program. The public comment period concluded without substantive 

comments requiring modification of the proposed TIP. 
 

Chapter 35.77.010 of the Revised Code of Washington (RCW) requires each city to annually 

update its Six-Year Comprehensive Transportation Improvement Program and file a copy of the 

adopted TIP with the Washington State Department of Transportation (WSDOT). Inclusion of 

projects within the TIP is a prerequisite for eligibility for most State and Federal transportation 

funding programs. 
 

RCW 35.77.010 also requires each city to identify projects of regional significance for inclusion 

in regional transportation planning efforts. At this time, none of the projects included in the City's 

2027-2032 TIP are considered regionally significant. 
 

The TIP is based upon anticipated revenues and identified transportation needs. As is common 

with transportation planning, project needs exceed available funding resources. Therefore, the 

primary objective of the TIP is to establish a realistic and financially constrained plan for the 

preservation, maintenance, and improvement of the City's transportation system. 
 

Projects identified in the early years of the TIP are generally considered more certain and are 

expected to proceed as funding becomes available. Projects identified in later years remain subject 

to refinement and may be accelerated, delayed, modified, or removed as priorities, funding 

availability, and community needs change. 
 

Adoption of the TIP does not irrevocably commit the City to construct any specific project. 

Projects may be modified or canceled during planning, environmental review, design, or funding 

evaluation phases if circumstances warrant. Common reasons for project modification or 
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cancellation include environmental considerations, funding limitations, changing transportation 

needs, or determinations that a project is no longer in the community's best interest. 
 

The TIP may be amended at any time by City Council action following a public hearing. 

 
 

ATTACHMENTS: Resolution 

2027-2032 Six-Year TIP Brochure 
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CITY OF FIRCREST 

RESOLUTION NO. ____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

FIRCREST, WASHINGTON, ADOPTING THE 2027-2032 SIX-

YEAR COMPREHENSIVE TRANSPORTATION IMPROVEMENT 

PROGRAM. 

 

WHEREAS, the City of Fircrest, pursuant to RCW 35.77.010, is required to 

annually update its Six-Year Comprehensive Transportation Improvement Program 

(“Program”) and file a copy of the adopted plan with the Secretary of the Washington 

State Department of Transportation; and 

  

WHEREAS, a public hearing on the proposed Program was held on June 9, 2026, 

and [no comments/or the following comments] on the proposed Program were 

received; and 

 

WHEREAS, the City Council has considered the proposed priority array and 

determined that the priorities of projects identified in the Program appear to be in the 

best interest of the City and its residents. 

 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF FIRCREST: 

 

Section 1.  The 2027-2032 Six-Year Comprehensive Transportation Improvement 

Program, dated June 23, 2026, is hereby adopted as the Six-Year Comprehensive 

Transportation Improvement Program for the City of Fircrest from and after January 1, 

2027, and until amended by subsequent action of the City Council. 

 

Section 2.     The City Clerk or designee is hereby authorized and directed to forward 

copies of the 2027-2032 Comprehensive Transportation Improvement Program to the 

appropriate State, regional, and local agencies and to file the same in the official City 

records. 

 

APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF 

FIRCREST, WASHINGTON, at a regular meeting thereof this 23rd day of June 

2026.   

 

APPROVED: 

 

_____________________________                 

                                                                     Nikki Bufford, Mayor  

 

ATTEST: 

 

_____________________________  

Arlette Burkhart, City Clerk 

 

24



 

Page 2 of 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

APPROVED AS TO FORM: 

 

 

_____________________________  

Joanna Eide, City Attorney 
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PREFACE 
Chapters 35.77.010 and 35.77.015 of the Revised Code of Washington (RCW) provide that each city shall annually update its Six-Year Transportation Program and, 
after a public hearing thereon, file a copy of the adopted Program with the Secretary of the Washington State Department of Transportation (WSDOT) by July 1 of 
each year. The Program is necessary to allow cities and counties to obtain State and Federal funding. For a project to obtain funding from the State, it must appear 
in the agency’s current Program. Because the state also disperses federal highway funds, this requirement applies to federally funded projects as well. 
 
RCW 35.77.010 also requires each city to specifically set forth those projects and programs of regional significance for inclusion in the transportation improvement 
plan for that region. There are no projects included in this Program that are considered regionally significant. 
 
The Program is based upon anticipated revenues versus desirable projects. There are always more projects than available revenues. Therefore, a primary objective 
of the Program is to integrate the two to produce a comprehensive, realistic program for the orderly development and maintenance of our street system. 
 
Several important points must be considered during the review of the proposed Program. The early years of the Program are fairly definite; that is, it can 
be assumed that those projects will be constructed as scheduled. Projects in the later years are more flexible and may be accelerated, delayed, or canceled as 
funding and conditions change. 
 
It is also important to note that the adoption of the Program does not irreversibly commit the City of Fircrest to construct the projects. A project may be canceled 
at any time. The usual reasons for canceling a project are that it is environmentally unacceptable or contrary to the best interests of the community. The 
Program may be revised at any time by a majority vote of the City Council, but only after a public hearing. 

 

NON-DISCRIMINATION 

The City of Fircrest assures that no person shall, on the grounds of race, color, national origin, handicap, sex, age, or income status as provided by Title VI of the 
Civil Rights Act of 1964 and subsequent authorities, be excluded from participation in, be denied the benefits of, or be otherwise subject to discrimination under 
any program or activity. 

 

GRANT APPLICATIONS AND LEVERAGING LOCAL DOLLARS 

The City recognizes the critical need to maximize the use of local funds through grant applications, particularly given the reduction in available funding for 
transportation-related capital improvements. This program aims not only to identify and schedule projects for funding but also to secure City Council approval for 
submitting grant applications for projects included in the program. By doing so, the City ensures a strategic approach to obtaining necessary financial resources 
for vital transportation infrastructure improvements. 
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ABOUT THE CITY OF FIRCREST 
Fircrest is a non-charter code city which operates under a Council-Manager 
form of government. The city boasts an annual General Fund budget of 
$12 million and a total budget exceeding $34 million. As a full-service city, 
Fircrest offers a wide array of services. These services include police and fire 
protection, animal control, emergency medical aid, building safety regulation 
and inspection, comprehensive land use planning, and zoning. The city also 
provides housing and community development along with recreational and 
cultural programs. The city also maintains traffic safety and improvements, as 
well as maintenance and enhancement of streets, water, sewer, and storm 
systems. 

 
Incorporated initially as a town in 1925 then recognized as a city in 1990, 
Fircrest covers an area of 1.58 square miles. It is strategically located 32 miles 
south of Seattle and 31 miles north of the state capital, making it a prime 
residential area for those working in these major urban centers. Fircrest is 
celebrated as “The Jewel of Pierce County” and is known for its suburban 
charm, master-planned community origins, and vibrant local life. The city has 
six parks, an urban forest of fir trees, and the private Fircrest Golf Club. 
 
Home to 7,235 residents, Fircrest maintains a strong local history and an 
engaged community. The city manages 27.1 acres of land, providing diverse 
recreational opportunities and community events. Fircrest also embodies 
the reputation as a quiet, residential community with livable neighborhoods 
and high-quality recreational facilities. Fircrest is committed to community-
oriented policing and is planning for future growth while preserving its green 
character, safe and friendly atmosphere, sustainability, and historical elements. 
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FUNDING SOURCES 
 

MOTOR VEHICLE FUEL TAX FUNDS 

By law, each city receives a proportionate share of the total State Motor Vehicle Fuel Tax based on population. The exact amount varies depending on the amount 
of fuel sold in the State. In the City’s 2026 budget, revenue received from the state gas tax for the Street Fund is anticipated to be $132,709. This is the same as 
expected to be received in 2027 and, therefore, should be relatively accurate. 

 

TRANSPORTATION IMPROVEMENT BOARD 

The Washington State Transportation Improvement Board (TIB) funds high-priority transportation projects in communities throughout the state to enhance the 
movement of people, goods, and services. TIB is an independent state agency created by the Legislature that distributes and manages street construction and 
maintenance grants to 320 cities and urban counties throughout Washington State. Funding for TIB's grant programs comes from revenue generated by three 
cents of the statewide gas tax. The TIB has several statewide competitive programs that use criteria developed by the TIB for the prioritization of projects. The TIB 
programs in which the City of Fircrest can compete are as follows: 

Urban Arterial Program (UAP) 

The Urban Arterial Program funds projects in one of the following bands: Safety, Commercial Growth and Development, Mobility, and Physical Condition. 

Active Transportation Program (ATP) 

The Active Transportation Program provides funding to improve pedestrian and cyclist safety, enhance pedestrian and cyclist mobility and connectivity, or improve 
the condition of existing facilities. 

Arterial Preservation Program (APP) 

The Arterial Preservation Program (APP) provides funding for the overlay of federally classified arterial streets (principal, minor) in cities with a population greater 
than 5,000 and an assessed valuation of less than $3 billion. Although the program offers critical preservation assistance, it is not enough to substitute for a city's 
street maintenance program. Therefore, the program is limited to overlay to defray high-cost preservation projects, allowing cities to concentrate limited resources 
on lower-cost preventative maintenance. 

Complete Streets Program (CSP) 

Complete Streets is an approach to planning, designing, building, operating, and maintaining the transportation system that enables safe and convenient access to 
destinations for all people, including pedestrians, bicyclists, motorists, and transit riders. It uses a set of tools or treatments that create a more balanced and 
resilient transportation system. 
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ADDITIONAL FUNDING SOURCES 
Funds from the sale of the City’s power utility have been used to fund capital projects in the City’s Street Fund. However, there are not sufficient funds from this 
source to fully fund the projects included in the Six-Year Program. The City will continue to consistently apply for grant funding to use as little of this fund as 
possible to maintain a healthy reserve to get through tough economic times. 

 

REAL ESTATE EXCISE TAXES 

Real Estate Excise Tax is levied on all real estate sales, measured by the full selling price. The City has authorized a locally imposed tax of 0.5% in two 0.25% 
increments. These revenues are restricted to financing capital projects, in whole or in part, as specified in this plan. 

 

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION (WSDOT) 

Safe Routes to School / Pedestrian Bicyclist Program 

The Purpose of the SRTS Program is to improve safety and mobility for children by enabling and encouraging them to walk and bicycle to school. Funding for this 
program is for projects within two miles of primary, middle, and high schools (K-12). 

Surface Transportation Block Grant (STBG)  

WSDOT allocates STBG funds to Metropolitan Planning Organizations (MPOs) and County Lead Agencies to prioritize and select projects that align with their 
regional priorities, involving all entities eligible to participate in a public process. In addition, WSDOT sets annual delivery targets for each MPO and county lead 
agency. Eligible projects include highway/bridge construction/repair; transit capital projects; bicycle, pedestrian, and recreational trails; and construction of ferry 
boats and terminals. The City’s MPO is the Puget Sound Regional Council (PSRC). 

 

SURFACE WATER MANAGEMENT PROGRAM 

The City’s Stormwater Management Program (SWMP) pays for all drainage facilities constructed in conjunction with street improvements. The revenue from SWMP 
is directly related to the number of capital improvement projects constructed. Because there will be little impact on storm drainage facilities resulting from the 
projects proposed in the Six-Year Transportation Improvement Program, only a minor amount of funding is expected from this source. 

CONSISTENCY WITH LAND USE MANAGEMENT PLAN 
The State’s Growth Management Act (GMA) requires local governments to develop and adopt comprehensive plans covering land use, housing, capital facilities, 
utilities, and transportation. These comprehensive plans must balance the demands of growth with the provision of public facilities and services and transportation 
facilities and services. The City of Fircrest was required to develop and adopt a comprehensive plan that is in conformance with the requirements of the GMA. 
 
The City of Fircrest has, as part of its Comprehensive Plan, Transportation Goals and Policies. The projects in the Six-Year Transportation Improvement Program are 
intended to conform to the goals and policies within the City’s Comprehensive Plan.
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TRANSPORTATION IMPROVEMENT PROGRAM PROJECTS 
Table 1 lists the Transportation Improvement Program projects and costs by year between 2027 and 2032.  

TABLE 1: CITY OF FIRCREST SIX-YEAR (2027-2032) TRANSPORTATION IMPROVEMENT PROGRAM PROJECT LIST 

Transportation Facility Improvements 2027 2028 2029 2030 2031 2032 TOTAL 

Capital Appropriations 

1 Major Pavement Patching: Citywide $100,000 $100,000 $100,000 $100,000 $100,000 $100,000 $600,000 

Grind and Overlays 

2 
Annapolis St from Alameda Ave to City Limits beyond Paradise Ln 
(grind and overlay with Whittier School Project) 

$100,000      $100,000 

3 
Elm Tree Lane from Alameda Avenue to Contra Costa Avenue 
(grind and overlay with Whittier School Project) 

$100,000      $100,000 

4 
S Orchard St from Columbia Ave to Regents Blvd  
(west side of roadway, grind and overlay with ADA curb ramp upgrades) 

   $1,200,000   $1,200,000 

Pedestrian, Non-Motorized / Active Transportation Program 

5 
Alameda Ave from 44th St W to Emerson St 

(curb/gutter, bike lane, sidewalk - east of ROW) 
 $1,200,000     $1,200,000 

6 
44th St W from 67th Ave W to 60th Ave W (City of UP to also fund 
$1,750,000) 

(curb/gutter, bike lane, sidewalk - north side, funded via PSRC) 

$1,750,000      $1,750,000 

7 
Alameda Ave from Emerson St to Rosewood Ln 

(curb/gutter, bike lane, sidewalk - east side, funded via appropriation FY26) 
$850,000      $850,000 

8 
Alameda Ave from Annapolis St to S 19th St/Columbia Ave  
(bike lane striping and signage project) 

    $300,000  $300,000 

9 
Emerson St from 67th Ave W to Woodside Dr  
(south side curb & gutter, bike lane, sidewalk, some retaining wall) 

$800,000      $800,000 

10 
Regents Blvd from Alameda Ave to S Orchard St 
(bike lane striping and signage project) 

     $200,000 $200,000 

11 
Regents Blvd and Alameda Ave Intersection 
(pedestrian safety crossing project) 

  $400,000    $400,000 

12 
Alameda Ave from Regents Blvd to Greenway Ave  
(west side curb & gutter, “shared use” bike lane, sidewalk) 

 $1,700,000     $1,700,000 

13 
Alameda Ave from Greenway Ave to Emerson St 
(“shared use” bike lane and signage project)      $200,000 $200,000 

 

Total Capital Appropriations $3,700,000 $3,000,000 $500,000 $1,300,000 $400,000 $500,000 $9,400,000 
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 FIGURE 1: 2027-2032 TRANSPORTATION IMPROVEMENT PROGRAM MAP 

 

As listed in Table 1, Figure 1 illustrates the transportation facility improvements 
for the 2027-2032 Six-Year Transportation Improvement Program planned for the 
City of Fircrest. Below is a brief description of the work for these projects. 

 

GRIND AND OVERLAYS 

Grind and overlay is a process used in road construction and maintenance to 
rehabilitate an existing asphalt pavement surface by removing the top layer of 
asphalt (known as the “grind”) and then replacing it with a new layer of asphalt 
(known as the “overlay”). The milling process involves the use of a large machine 
that grinds off the existing surface layer of the pavement to a specified depth, 
typically between 1 and 4 inches. The grinding machine removes the old asphalt 
and any damaged or deteriorated sections of the underlying pavement. 
 
After the grinding is completed, the surface is cleaned and inspected for any 
additional repairs that may be necessary. Once the surface is deemed ready, a new 
layer of asphalt is applied, which typically ranges in thickness from 1.5 to 2 inches. 
The new layer of asphalt is then compacted using heavy equipment to create a 
smooth, even surface. 
 
Grind and overlay is a cost-effective method for extending the life of an existing 
asphalt pavement surface, particularly when the underlying pavement is still in 
good condition, but the surface layer has become worn, cracked, or damaged. It 
can also be used to correct surface irregularities or improve the skid resistance of 
the pavement. 
 

PEDESTRIAN, NON-MOTORIZED / ACTIVE TRANSPORTATION PROGRAM 

These improvements typically involve the construction of new curbs, gutters, and 
sidewalk enhancements. The program aims to add new sidewalks where none 
currently exist and to complete gaps in existing sidewalks. Additionally, these 
improvements can potentially provide bike lanes along designated routes, 
enhancing safety and accessibility for cyclists. 
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 FIRCREST CITY COUNCIL AGENDA SUMMARY 

  

AGENDA TOPIC: Forged Fiber 37, LLC Franchise Agreement 

ITEM: 12A 

DATE: June 9, 2026 

FROM: Dawn Masko, City Manager 

Joanna Eide, City Attorney 

 

RECOMMENDED MOTION: I move to adopt Ordinance No. _____, authorizing the 

City Manager to execute a ten-year franchise agreement with Forged Fiber 37, LLC. 
 

 

PROPOSAL:  The City Council is being asked to authorize the City Manager to execute a 

Franchise Agreement with Forged Fiber 37, LLC, for the purposes of constructing, operating, and 

maintaining a fiber optics telecommunications network within the City’s rights-of-way, pursuant 

to RCW 35A.47.040.  

 

FISCAL IMPACT: None.  While revenue-based franchise fees are prohibited under state law, 

Fircrest may recoup administrative costs of the franchise, and charge site-specific fees (permits). 

Additionally, the franchisee will be responsible for its own costs of construction and any required 

relocation or removal of their facilities per the terms of the franchise agreement.  

 

ADVANTAGES: As fiber companies expand their area throughout Washington State, residents 

may benefit from having additional options for services in the marketplace. 
 

DISADVANTAGES: Construction activities associated with installation of telecommunications 

infrastructure may result in temporary disruptions within the public right-of-way. 

 

ALTERNATIVES: The City Council could decline to approve the franchise agreement as 

presented and direct staff to continue negotiations with Forged Fiber regarding the agreement 

terms. 

 

BACKGROUND: Pursuant to RCW 35A.47 and applicable federal law, the City is authorized to 

grant utility franchises permitting companies to occupy public right-of-way for the construction, 

operation, and maintenance of telecommunication facilities.   

 

A franchise agreement provides a non-exclusive right to use the public rights of way and functions 

similarly to a master permit. However, it does not exempt the franchise holder from complying 

with applicable permitting processes, plan review requirements, coordination with existing utilities 

and franchise holders, permit fees, and other land use or development regulations.  The agreement 

also requires the franchise holder to relocate facilities, at its own expense, if necessary to 

accommodate public projects or improvements.  

 

The proposed franchise agreement grants Forged Fiber 37, LLC the non-exclusive right to install, 

maintain, and repair telecommunications infrastructure within the City’s rights-of-way and 

establishes the terms and conditions governing that use to ensure clarity, predictability, and 

protection for both parties. 

 

34



The City received a franchise request from Forged Fiber 37, LLC last year.  Since that time, the 

City has been engaged in active negotiations and draft trading with Forged Fiber, as well as 

developing a standard franchise agreement template for telecommunications providers.  

Negotiations have now concluded, and both parties have agreed to the proposed terms.  

 

The attached ordinance and franchise agreement have been reviewed and approved by both Forged 

Fiber and the City Attorney, and first reading was held at the May 26, 2026 City Council meeting. 

If adopted by the City Council, the ordinance will authorize a 10-year, non-exclusive franchise 

agreement with Forged Fiber 37, LLC. 

 

 

ATTACHMENTS:   Ordinance – Franchise Agreement 
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CITY OF FIRCREST 

ORDINANCE NO. _______ 

 

AN ORDINANCE OF THE CITY OF FIRCREST, WASHINGTON, 

GRANTING TO FORGED FIBER 37, LLC, AND ITS AFFILIATES, 

SUCCESSORS, AND ASSIGNS A NONEXCLUSIVE FRANCHISE FOR TEN 

YEARS, TO CONSTRUCT, MAINTAIN, OPERATE, REPLACE, AND 

REPAIR A FIBER OPTIC TELECOMMUNICATIONS NETWORK, IN, 

ACROSS, OVER, ALONG, UNDER, THROUGH, AND BELOW THE 

PUBLIC STREET RIGHTS-OF-WAY WITHIN THE CITY OF FIRCREST, 

WASHINGTON; PROVIDING FOR SEVERABILITY; AND 

ESTABLISHING AN EFFECTIVE DATE. 

 

 

WHEREAS, Forged Fiber 37, LLC (the “Franchisee” or “Grantee”) has requested that the City 

Council grant a nonexclusive franchise (this “Franchise”) for the purposes of operating and 

maintaining a fiber optic telecommunications network within the rights-of-way; and 

 

WHEREAS, the City Council has the authority to grant franchises for the use of its streets and 

other public ways and properties pursuant to RCW 35A.47.040 for, inter alia, conduits, wires, and 

appurtenances for transmission of signals and other methods of communications; and 

 

WHEREAS, the City of Fircrest finds that it is in the public interest to grant such a franchise, 

which will specify the rights and duties of Forged Fiber 37, LLC; and 

 

WHEREAS, in granting such a nonexclusive franchise the City reserves such other powers and 

authorities granted to Washington code cities by general law and specifically reserves its right to 

adopt further regulations under its police powers. 

 

 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF FIRCREST DO ORDAIN 

AS FOLLOWS:  

 

\\\ 

 

\\\ 

 

\\\ 

 

\\\ 

 

\\\ 
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Section 1.  Definitions. 

Where used in this Franchise the following terms shall be defined as follows: 

Section 1.1.  “City” means the City of Fircrest, Washington, a municipal corporation of the State 

of Washington, and its respective successors and assigns. 

Section 1.2.  “Council” means the City of Fircrest Council acting in its official capacity. 

Section 1.3.  “Director” means the Public Works Director, or designee, of the City of Fircrest 

Public Works Department. 

Section 1.4.  “Facilities” means one or more elements of Franchisee’s telecommunications 

network, with all necessary cables, wires, conduits, ducts, pedestals, antennas, electronics, and 

other necessary appurtenances; provided that new utility poles for overhead wires or cabling are 

specifically excluded unless otherwise specifically approved by the City. For the purposes of this 

Franchise the term Facilities excludes “microcell” facilities, “minor facilities,” “small cell 

facilities,” all as defined by RCW 80.36.375, and “macrocell” facilities, including towers and new 

base stations and other similar facilities used for the provision of “personal wireless services” as 

defined by RCW 80.36.375. 

Section 1.5.  “Franchise Area” means the rights-of-way of the City of Fircrest. 

Section 1.6.  “Franchisee” means Forged Fiber 37, LLC, a Delaware limited liability company,  

and its respective successors and assigns if consented to by the City of Federal Way as provided 

in Section 24 herein. 

Section 1.7.  “FMC” means the Fircrest Municipal Code. 

Section 1.8.  “Services” means telephone service (as such term is defined in RCW 82.16.010), 

internet access, private line, cell network front- and backhaul and leasing of Franchisee’s 

telecommunications Facilities to third parties. 

Section 2. Franchise Granted.  

The following provisions establish the terms and conditions of the franchise granted herein: 

Section 2.1. Pursuant to RCW 35A.47.040, the City of Fircrest, a Washington municipal 

corporation (hereinafter “Fircrest” or “Grantor”), hereby grants to the Franchisee, its affiliates, 

heirs, successors, legal representatives, and assigns, subject to the terms and conditions herein, a 

non-exclusive Franchise to enter, occupy, and use public street Right-of-Ways (as hereinafter 

defined) for constructing, installing, operating, maintaining, repairing, and removing Facilities for 

the purpose of providing certain Services  on property located within the corporate boundaries of 

the City of Fircrest for a period of ten (10) years, unless terminated sooner as hereinafter provided 

or pursuant to other applicable law, beginning on the Effective Date of this ordinance subject to 

Acceptance within thirty (30) days of the effective date of this ordinance by Franchisee per Sections 

24 and 41 of this Franchise. The Franchisee agrees that its use of the Franchise Area shall, at all 

times, be subordinate and subject to the City and the public's need for municipal infrastructure, travel, 

and access to the Franchise Area, except as may be otherwise required by law. 
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Section 2.2. This Franchise ordinance permits the Franchisee to enter, occupy, and use public street 

Right-of-Ways to construct, operate, maintain, replace, relocate, upgrade, remove, excavate, 

acquire, restore, and use the public street Rights-of-Way located in the City of Fircrest, for 

operation of its Facilities subject to applicable provisions of the Fircrest Municipal Code (“FMC”) 

and permits issued pursuant to this Franchise. Public street “Rights-of-Way” (hereinafter “Rights-

of-Way”) means land acquired or dedicated by the City of Fircrest for public roads, streets, alleys, 

courts, boulevards, sidewalks, lanes, public ways, circles, utility easements and only to the extent 

such Rights-of-Way are opened, but does not include: WSDOT-managed state highways; land 

dedicated for roads, streets, and highways not opened and not improved for motor vehicle use by 

the public; federally-granted trust lands or forest board trust lands; lands owned or managed by the 

state parks and recreation commission; or federally-granted railroad rights-of-way acquired under 

43 U.S.C. § 912 and related provisions of federal law that are not open for motor vehicle use. 

Rights-of-Way for the purpose of this Franchise do not include: buildings, other Fircrest-owned 

physical facilities, parks, poles, conduits, fixtures, real property or property rights owned by 

Fircrest, or similar facilities or property owned by or leased to Fircrest. Franchisee is required to 

obtain a lease or similar agreement for the usage of any Fircrest or third-party-owned poles, 

conduit, fixtures, or structures. Except as expressly provided otherwise in this Franchise, 

Franchisee shall construct, install, operate, maintain, repair, and remove its facilities at its expense. 

If Franchisee desires to expand the services provided within the City, it shall provide written 

notification of the addition of such services prior to the addition of the service; provided, however, 

that Franchisee may not offer Cable Services as defined in 47 U.S.C. § 522(6) or wireless 

communications facilities, including but not limited to small cell facilities and other personal 

wireless services, without obtaining a new franchise or an amendment to this Franchise approved 

by the Council. 

 

Section 2.3. Any rights, privileges, and authority granted to Franchisee under this Franchise are 

subject to the legitimate rights of the police power of the City to adopt and enforce general 

ordinances necessary to protect the safety and welfare of the public, and nothing in this Franchise 

excuses Franchisee from its obligation to comply with all applicable general laws enacted by the 

City pursuant to such power. Any conflict between the terms or conditions of this Franchise and 

any other present or future exercise of the City's police powers will be resolved in favor of the 

exercise of the City's police power. 

 

Section 3. Authority Limited to Occupation of Public Rights-of-Way for Services. 

Section 3.1. The authority granted herein is a limited authorization to occupy and use the Rights-

of-Way throughout the City of Fircrest (the “Franchise Area”) for the purposes specifically 

authorized by Section 2 of this Franchise. The Franchisee is authorized to place its Facilities in the 

Rights-of-Way only consistent with this Franchise, the current Fircrest Road Design and 

Construction Standards, and applicable provisions of the FMC and any other applicable law, order, 

or rule. Nothing contained herein shall be construed to grant or convey any right, title, or interest 

in the Rights-of-Way of Fircrest to the Franchisee. Franchisee hereby warrants that it expects to 

provide fiber optic data transport within Fircrest, consistent with the authority granted to it by the 

Washington State Utilities and Transportation Commission as that term is defined by federal law. 

 

Section 3.2 This Franchise permits Franchisee the right to install and operate its Facilities. Any 
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third-party provider that provides telecommunications services and which uses Franchisee’s 

telecommunications network must have a separate franchise to use the Right-of-Way. This 

Franchise does not permit the Franchisee to offer cable internet services or Cable Service as that 

term is defined in 47 U.S.C. § 522(6) by wireline transmission. 

 

Section 3.3. Franchisee may not install any facility, infrastructure, wires, lines, cables, or other 

equipment, on any Fircrest property other than a Right-of-Way, or upon private property without 

the owner’s prior written consent, or upon any Fircrest public or privately-owned poles or conduits 

without Fircrest’s prior written consent. Nothing contained within this Franchise shall be construed 

to grant or convey any right, title, or interest in Fircrest’s Rights-of-Way to Franchisee 

other than permitting the Franchisee to provide the Services, and such permitted use shall be 

subordinate to the primary use of the Right-of-Way as a public thoroughfare. If Franchisee desires 

to expand the Services provided within Fircrest, it shall request a written amendment to this 

Franchise. If Franchisee desires to use Fircrest-owned property, including utility facilities, poles, 

and structures within the Rights-of-Way, or to site new structures in the Rights-of-Way, it shall 

enter into a separate lease, site-specific agreement, or license agreement with the City of Fircrest. 

 

Section 3.4. Franchisee may, without Fircrest’s prior written approval, offer or provide capacity 

or bandwidth to its customers consistent with this Franchise provided: 

(a) Franchisee at all times retains exclusive control over and responsibility for its 

Communication System, and related components and/or portions of its Facilities, and remains 

responsible for constructing, installing, and maintaining it pursuant to the terms and conditions of 

this Franchise; 

(b) Franchisee may not grant rights to any customer or lessee that are greater than any 

permitted use that Franchisee has pursuant to this Franchise; 

(c) Such customer or lessee shall not be construed to be a third-party beneficiary under this 

Franchise; and 

(d) No such customer or lessee may use the Franchisee’s Facilities for any purpose not 

authorized by this Franchise, nor to sell or offer for sale any service to Fircrest citizens without all 

required business licenses, permits, franchise, or other form of state-wide approval. 

 

Section 4. Non-Exclusive Franchise Grant.  

This Franchise is granted upon the express condition that it shall not in any manner prevent Fircrest 

from granting other or further franchises in, along, over, through, under, below, or across any said 

Rights-of-Way. This Franchise shall in no way prevent or prohibit Fircrest from using any of said 

roads, streets, or other public properties or affect its jurisdiction over them or any part of them, and 

Fircrest shall retain power to make all necessary changes, dedication, establishment, improvement, 

relocations, repairs, and maintenance of same as Fircrest may deem fit, including the dedication, 

establishment, improvement, and maintenance of all new Rights-of-Way, thoroughfares and other 

public properties of every type and description. 

 

Section 5. Location of Facilities. 

Section 5.1. Franchisee may locate its Facilities anywhere within the Franchise Area consistent 

with and subject to Fircrest's Design and Construction Standards and subject to Fircrest’s 
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applicable municipal code requirements to the extent consistent with applicable laws. Franchisee 

shall not be required to amend this Franchise to construct Facilities within the Franchise Area, 

provided that Franchisee does not expand its Services beyond those specifically granted by this 

Franchise. 

 

Section 5.2. Nothing in this Franchise shall be construed to create a duty upon the City to be 

responsible for the construction of facilities or to modify Public Ways to accommodate the 

Franchisee's Facilities. Franchisee will maintain a minimum underground horizontal separation of 

five (5) feet from City water, sanitary sewer, and storm sewer facilities and ten (10) feet from 

above- ground City water facilities; provided, that for development of new areas, the City, in 

consultation with Franchisee and other utility purveyors or authorized users of the public way, will 

develop guidelines and procedures for determining specific utility locations. 

 

Section 5.3. To the extent that any Rights-of-Way within the Franchise Area are part of the state 

highway system (“State Highways”), are considered managed access by Fircrest, and are governed 

by the provisions of Chapter 47.24 RCW and applicable Washington State Department of 

Transportation (WSDOT) regulations, Franchisee shall comply fully with said requirements in 

addition to local ordinances and other applicable regulations. Without limitation of the foregoing, 

Franchisee specifically agrees that: 

(a) any pavement trenching and restoration performed by Franchisee within State Highways 

shall meet or exceed applicable WSDOT requirements; 

(b) any portion of a State Highway damaged or injured by Franchisee shall be restored, 

repaired and/or replaced by Franchisee to a condition that meets or exceeds applicable WSDOT 

requirements; and 

(c) without prejudice to any right or privilege of Fircrest, WSDOT is authorized to enforce 

in an action brought in the name of the State of Washington any condition of this Franchise with 

respect to any portion of a State Highway. 

 

Section 6. Relocation of Facilities. 

 

Section 6.1. Relocation Requirement. Fircrest may require Franchisee, and Franchisee covenants 

and agrees, to protect, support, relocate, remove, and/or temporarily disconnect or relocate its 

Facilities within the Rights-of-Way when reasonably necessary for construction, alteration, repair, 

or improvement of the Rights-of-Way for purposes of and for public welfare, health, or safety or 

traffic conditions, dedications of new Rights-of-Way and the establishment and improvement 

thereof, widening and improvement of existing Rights-of-Way, street vacations, freeway 

construction, change or establishment of street grade, or the construction of any public 

improvement or structure by any governmental agency acting in a governmental capacity or as 

otherwise necessary for the operations of Fircrest or other governmental entity; provided that 

Franchisee may temporarily bypass in the authorized portion of the same Rights-of-Way upon 

Fircrest’s prior written approval, which approval shall not unreasonably be withheld, conditioned, 

or delayed, any Facilities required to be temporarily disconnected or removed. For the avoidance 

of doubt, such projects shall include any Right-of-Way improvement project, even if the project 

entails, in part, related work funded and/or performed by or for a third party, provided that such 

work is performed for the public benefit, but shall not include, without limitation, any other 

improvements or repairs undertaken by or for the primary benefit of third-party private entities. 
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Collectively, all such projects described in this Section 6.1 shall be considered a “Public 

Improvement Project.” Except as otherwise provided by law, the costs and expenses associated 

with relocations or disconnections ordered pursuant to this Section 6.1 shall be borne by 

Franchisee, and not by Fircrest. Franchisee shall complete the relocation of its Facilities at no 

charge or expense to Fircrest. 

 

Section 6.2. Relocation - Third Party Structures. If the request for relocation from Fircrest 

originates due to a Public Improvement Project, in which structures or poles are either replaced 

or removed, then Franchisee shall relocate or remove its Facilities as required by Fircrest, and at 

no cost to Fircrest, subject to the procedure in Section 6.5.  

 

Section 6.3. Locate. Upon Fircrest’s request, or a third party performing work in the Right-of-

Way, and in order to facilitate the design of street and Rights-of-Way improvements, Franchisee 

agrees, at its sole cost and expense, to locate by field markings or by locating on design drawings, 

and if reasonably determined necessary by Fircrest, to excavate and expose its Facilities for 

inspection so that the Facilities' location may be taken into account in the improvement design. 

The decision as to whether any Facilities need to be relocated to accommodate Fircrest’s Public 

Improvement Projects shall be made by Fircrest upon review of the location and construction 

of Franchisee’s Facilities. Fircrest shall provide Franchisee at least thirty (30) calendar days’ 

written notice prior to any excavation or exposure of Facilities. 

 

Section 6.4. Notice and Relocation Process. If Fircrest determines that the project necessitates the 

relocation of Franchisee’s existing Facilities, Fircrest shall provide Franchisee in writing with a 

date by which the relocation shall be completed (the “Relocation Date”) consistent with RCW 

35.99.060(2). In calculating the Relocation Date, Fircrest shall consult with Franchisee and 

consider the extent of facilities to be relocated, the service requirements, and the construction 

sequence for the relocation, within Fircrest’s overall project construction sequence and constraints, 

to safely complete the relocation. Franchisee shall complete the relocation by the Relocation Date, 

unless Fircrest or a reviewing court establishes a later date for completion, as described in RCW 

35.99.060(2). To provide guidance on this notice process, Fircrest will make reasonable efforts to 

engage in the following recommended process, absent an emergency posing a threat to public 

safety or welfare or an emergency beyond the control of Fircrest that will result in severe 

consequences to Fircrest or the public: 

(a) Fircrest will consult with the Franchisee in the predesign phase of any Public 

Improvement Project to coordinate the project's design with the Franchisee’s Facilities within such 

project’s area. 

(b) Franchisee shall participate in predesign meetings until such time as (i) both parties 

mutually determine that Franchisee’s Facilities will not be affected by the Public Improvement 

Project, or (ii) until Fircrest provides Franchisee with written notice regarding the relocation as 

provided in subsection (d) below. 

(c) Franchisee shall, during the predesign phase, evaluate and provide comments to Fircrest 

related to any alternatives to possible relocations. Fircrest agrees to consider any alternatives 

proposed by the Franchisee, but the final decision accepting or rejecting any specific alternative 

shall be within Fircrest’s sole discretion. 

(d) Fircrest will provide Franchisee with its decision regarding the relocation of Franchisee's 
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Facilities as soon as reasonably possible prior to the commencement of the construction of such 

Public Improvement Project; provided, however that in the event that the provisions of a state or 

federal grant require a different notification period or process than that outlined in Section 6.4, 

Fircrest shall notify the Franchisee during the predesign meetings and the process mandated by the 

grant funding shall control. 

(e) After receipt of such notice and plans and specifications, Franchisee shall complete the 

relocation of its Facilities to accommodate such Public Improvement Project, at no charge or 

expense to Fircrest, at least ten days prior to commencement of construction of such 

improvements, unless such other timeline is provided by Fircrest or if extended by a Force Majeure 

Event. Such timeline may be extended by a mutual agreement. 

 

(f) Fircrest may require the relocation of the Facilities at Franchisee’s expense in the event 

of an unforeseen emergency that creates an immediate threat to the public safety, health, or welfare. 

Franchisee shall relocate its Facilities within the period specified by Fircrest. 

 

Section 6.5. Alternative Arrangements. The provisions of this Section 6 shall in no manner 

preclude or restrict Franchisee from making any arrangements it may deem appropriate when 

responding to a request for relocation of its Facilities by any person or entity other than Fircrest, 

where the facilities to be constructed by said person or entity are not or will not become Fircrest- 

owned, operated, or maintained facilities, provided that such arrangements do not unduly delay a 

Fircrest construction project. 

 

Section 6.6. Contractor Delay Claims. Franchisee shall be solely responsible for the out-of- pocket 

costs incurred by Fircrest for delays in a Public Project to the extent the delay is caused by or arises 

out of Franchisee’s failure to comply with the final schedule for the relocation other than as a result 

of a Force Majeure Event or causes or conditions caused by the acts or omissions of Fircrest or 

any third party unrelated to Franchisee. Franchisee vendors and contractors shall not be considered 

unrelated third parties. Such out-of-pocket costs may include, but are not limited to, payment to 

Fircrest’s contractors and/or consultants for increased costs and associated court costs, interest, 

and attorney fees incurred by Fircrest to the extent directly attributable to such Franchisee’s caused 

delay in the Public Project. 

 

Section 6.7. Indemnification. Franchisee will indemnify, hold harmless, and pay the costs of 

defending Fircrest, in accordance with the provisions of Section 16, against any and all claims, 

suits, actions, damages, or liabilities for delays on Fircrest’s construction projects caused by or 

arising out of the failure of Franchisee to remove or relocate its Facilities as provided herein; 

provided, that Franchisee shall not be responsible for damages due to delays caused by 

circumstances beyond the control of Franchisee or the sole negligence or willful misconduct of 

Fircrest or any unrelated third party. 

 

Section 6.8. Fircrest’s Costs. If Franchisee fails, neglects, or refuses to remove or relocate its 

Facilities as directed by Fircrest following the procedures outlined in Section 6.1 through Section 

6.4., then upon at least thirty (30) calendar days written notice to Franchisee except in cases of 

emergency where such advanced notice is not practicable, Fircrest may perform such work 

(including removal) or cause it to be done, and Fircrest’s costs shall be paid by Franchisee pursuant 

to Section 15. 
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Section 6.9. Survival. The provisions of this Section 6 shall survive the expiration or termination 

of this Franchise during such time as Franchisee continues to have Facilities in the Rights-of-Way. 

 

Section 7. Undergrounding of Facilities. 

Section 7.1. To the degree reasonably feasible, and if consistent with Fircrest’s design standards, 

Franchisee should underground as much of its facilities as feasible. Franchisee shall not be required 

to underground any portion of the Facility that must technically remain above-ground to operate.  

 

Section 7.2. Franchisee shall not remove any underground Facilities that require trenching or other 

opening of the Rights-of-Way, except as provided in this Section 7.2. Franchisee may remove any 

underground Facilities from the Right-of-Way that have been installed in such a manner that they 

can be removed without trenching or other opening of the Right-of-Way, or if otherwise permitted 

by Fircrest. When Fircrest determines, in Fircrest’s reasonable discretion, that Franchisee’s 

underground Facilities must be removed to eliminate or prevent a hazardous condition, Franchisee 

shall remove such Facilities at Franchisee’s sole cost and expense. Franchisee must apply and 

receive a permit, pursuant to Section 9.2, prior to any such removal of underground Facilities from 

the Right-of-Way and must provide as-built plans and maps pursuant to Section 8.1. 

 

Section 7.3. The parties agree that this Franchise does not limit the City's under federal law, state 

law, or local ordinance, to require the undergrounding of utilities. 

 

Section 7.4. The provisions of this Section 7 shall survive the expiration, revocation, or termination 

of this Franchise. Nothing in this Section 7 shall be construed as requiring Fircrest to pay any costs 

of undergrounding any of the Franchisee’s Facilities. 

 

Section 8. Maps and Records. 

Section 8.1. Franchisee shall provide to City upon request and at no cost, a copy of all as-built 

plans, maps, and records, including revealing the final location, depth below surface or ground or 

grade of a Right-of-Way, any related existing equipment to which the Facilities are connected, and 

condition of its Facilities within the Rights-of-Way.  Such records shall be provided in a format 

acceptable to the City within thirty (30) days of the installation of the Facilities. Upon written 

request of the City, Franchisee shall update such map to reflect actual or anticipated improvements 

to the system. Any such map (or update thereof) so submitted shall be for informational purposes 

only and shall not obligate Franchisee to undertake any specific improvements, nor shall such map 

be construed as a proposal to undertake any specific improvements. With respect to excavations 

by Franchisee near any other facilities in the Rights-of-Way, Franchisee and the City shall each 

comply with its respective obligations pursuant to Chapter 19.122 RCW and any other applicable 

State or local law. 

 

Section 8.2. Within thirty (30) calendar days of a written request from the Public Works 

Director, the Franchisee shall furnish Fircrest with information sufficient to reasonably 

demonstrate that the Franchisee has complied with all applicable requirements of this Franchise.  

 

Section 8.3. All books, records, maps, and other documents maintained by Franchisee with respect 

to its Facilities within the Rights-of-Way shall be made available for inspection by Fircrest at 

reasonable times and intervals; provided, however, that nothing in this Section 8.3 shall be 
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construed to require Franchisee to violate state or federal law regarding customer privacy, nor shall 

this Section 8.3 be construed to require Franchisee to disclose proprietary or confidential 

information without adequate safeguards for its confidential or proprietary nature. Unless 

otherwise permitted or required by State or federal law, nothing in this Section 8.3 shall be 

construed as permission to withhold relevant customer data from Fircrest that Fircrest 

requests in conjunction with a tax audit or review; provided, however, Franchisee may redact 

identifying information such as names, street addresses (excluding city and zip code), social 

security numbers, or Employer Identification Numbers related to any confidentiality agreements 

Franchisee has with third parties. 

 

Section 8.4. Franchisee shall be responsible for clearly and conspicuously identifying work as 

confidential or proprietary and shall provide a brief written explanation as to why such 

information is confidential and how it may be treated as such under State or federal law. In the 

event that Fircrest receives a public records request under the Washington State Public Records 

Act, Chapter 42.56 RCW, or similar law for the disclosure of information Franchisee has 

designated as confidential, trade secret, or proprietary, Fircrest shall advise Franchisee and provide 

within a reasonable time with a copy of any written request by the party demanding access to such 

information so that Franchisee may take appropriate steps to protect its interests. Failure of 

Franchisee to timely institute an action and obtain an injunction against disclosure of the 

information or records responsive to a public records request will be deemed as consent to 

disclosure. Franchisee shall defend, indemnify, and hold City harmless from any claim or 

judgment, including, but not limited to, any penalties or costs assessed under the Public Records 

Act or other Washington State or federal law. 
 

Section 8.5. Nothing in Section 8.3 or Section 8.4 prohibits Fircrest from complying with the 

Washington state Public Records Act, Chapter 42.56 RCW or any other applicable law or court 

order requiring the release of public records, and Fircrest shall not be liable to Franchisee for 

compliance with any law or court order requiring the release of public records. Fircrest shall 

comply with any injunction or court order obtained by Franchisee that prohibits the disclosure of 

any such confidential records. 

 

Section 8.6. On an annual basis, upon thirty (30) calendar days' prior written notice, Fircrest shall 

have the right to conduct an independent audit of Franchisee’s records reasonably related to the 

administration or enforcement of this Franchise in accordance with GAAP. 

 

Section 9. Work in the Rights-of-Way – Standards, Permits, Emergencies, Limitation, and 

Vegetation. 

Section 9.1. During any period of relocation, construction, or maintenance, all work performed by 

Franchisee or its contractors shall be accomplished in a safe and workmanlike manner, so as 

to minimize interference with the free passage of traffic and the free use of adjoining property, 

whether public or private. Franchisee shall at all times post and maintain proper barricades, flags, 

flaggers, lights, flares, and other measures as required for the safety of all members of the general 

public and comply with all applicable safety regulations during such period of construction as 

required by the ordinances of Fircrest, including but not limited to the Fircrest Municipal Code or 

the laws of the State of Washington, including RCW 39.04.180 for the construction of trench safety 

systems, and the Federal Highway Administration (FHWA) Manual on Uniform Traffic Control 
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Devices (MUTCD). The provisions of this Section 9 shall survive the expiration or termination of 

this Franchise and during such time as Franchisee continues to have Facilities in the Rights of 

Way. 
 

Section 9.2.  Emergency Exception to Permit Requirement. In the event of an emergency in which 

Franchisee’s Facilities within the Franchise Area are in a condition as to immediately endanger 

the property, life, health, or safety of any individual, Franchisee may take action immediately to 

correct the dangerous condition without first obtaining any required permit so long as: (1) 

Franchisee informs the City of the nature and extent of the emergency, and the work to be 

performed, prior to commencing the work; and (2) such permit is obtained by Franchisee as soon 

as practicable following cessation of the emergency. 

 

Section 9.3.  No Removal of Underground Conduit. Franchisee shall not remove any underground 

cable or conduit that requires trenching or other opening of the Rights-of-Way along the extension 

of cable to be removed, except as provided in this Section 9.3. Franchisee may remove any 

underground cable and other Facilities from the Right-of-Way that have been installed in such a 

manner that it can be removed without trenching or other opening of the Right-of-Way along the 

extension of cable to be removed, or if otherwise permitted by the City. Franchisee may remove 

any underground cable from the Rights-of-Way where reasonably necessary to replace, upgrade, 

or enhance its Facilities, or per the provisions of this Franchise.  

 

Section 9.4. Removal of Facilities due to Hazardous Conditions. When the City determines, in the 

City’s sole discretion, that Franchisee’s underground Facilities must be removed in order to 

eliminate or prevent a hazardous condition, Franchisee shall remove the cable or conduit at 

Franchisee’s sole cost and expense. Franchisee must apply and receive a permit, pursuant to 

Section 9.5, prior to any such removal of underground cable, conduit, or other related facilities from 

the Right-of-Way and must provide as-built plans and maps pursuant to Section 9.3. 
 

Section 9.5. Permit Required. Whenever Franchisee shall commence work in any Rights-of-Way 

for the purpose of excavation, installation, construction, repair, maintenance, or relocation of its 

Facilities, it shall first apply to and obtain from the City of Fircrest, consistent with the 

requirements of the Fircrest Municipal Code, for a Street Right-of-Way Use Permit to do so at 

Franchisee’s sole cost and expense. During the progress of the work, the Franchisee shall not 

unnecessarily obstruct the passage or proper use of the Rights-of-Way, and all work by the 

Franchisee in the area shall be performed in accordance with applicable Fircrest standards and 

specifications. In no case shall any work commence within any Rights-of-Way without a permit, 

except as otherwise provided in this Franchise. 

 

Section 9.3. Limitations or Exclusion due to Insufficient Space. Fircrest reserves the right to limit 

or exclude Franchisee’s access to a specific route, public street Right-of-Way or other location 

when, in the judgment of the Public Works Director there is inadequate space (including but not 

limited to compliance with ADA clearance requirements and maintaining a clear and safe passage 

through the Rights-of-Way), a pavement cutting moratorium, unnecessary damage to public 

property, interference with municipal utilities, or for any other reason determined by the Public 

Works Director consistent with applicable law. 

 

Section 9.4. Backfilling Requirements. The Franchisee shall not excavate for a distance of more 
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than one hundred feet (100’) without immediately backfilling and compacting to surface grade and 

City standards. Backfilled trench areas within a driving lane must be patched, either temporarily 

or permanently, before the end of the work day in which they have been opened. Trench areas 

within the right-of-way, but not within a driving lane, must also be patched within the time limits 

specified by the City on the right-of-way use permit. Final surface restoration shall be completed 

within thirty (30) days and shall be equal to or better than the surface condition prior to permit 

issuance. 

 

Section 9.5. Asphalt Overlay. Any asphalt overlay completed within the Franchise Area during the 

five (5) year-period immediately prior to the date of permit application shall not be open cut by 

Franchisee unless required by an emergency and subject to the provisions of Section 7.2 above. 

Franchisee shall install new asphalt overlay on any street that is open cut, whether in an emergency 

or otherwise, for a minimum of one (1) block (approximately 500 feet) in length in both directions 

from the open cut, unless determined otherwise by the Director. 

 

Section 9.6. If the Franchisee shall at any time plan to make excavations in any area covered by 

this Franchise, the Franchisee shall afford Fircrest, upon receipt of a written request to do so, an 

opportunity to share such excavation. 

 

Section 9.7. As may be required by permit, depending on the impact of the usage of the Rights-of-

Way, Franchisee shall give reasonable advance notice of intended construction to entities or 

persons adjacent to the affected area. Such notice shall contain the dates, contact number, 

nature, and location of the work to be performed. Following performance of the work, Franchisee 

shall restore the Right-of-Way to Fircrest standards in effect at the time of construction except for 

any change in condition not caused by Franchisee. Any disturbance of landscaping, fencing, or 

other improvements on private property caused by Franchisee's work shall, at the sole expense of 

Franchisee, be promptly repaired and restored to the reasonable satisfaction of the property 

owner/resident. Notwithstanding the above, nothing herein shall give Franchisee the right to enter 

onto private property without the prior written permission of such private property owner, or as 

otherwise authorized by applicable law. 

 

Section 9.8. Franchisee may trim trees upon and overhanging on public ways, streets, alleys, 

sidewalks, and other public places of Fircrest to prevent the branches of such trees from coming 

in contact with Franchisee’s Facilities. The right to trim trees in this Section 9.8 shall only apply 

to the extent necessary to protect above-ground Facilities. Franchisee shall ensure that its tree 

trimming activities protect the appearance, integrity, and health of the trees to the extent 

reasonably possible. In addition, prior to performing trimming adjacent to private property, 

Franchisee shall make reasonable efforts to provide advance notice to the adjacent property 

owner(s), as property owners remain responsible for maintaining vegetation adjacent to their 

property boundaries per Fircrest Municipal Code. Notification may be made via door hanger, 

email, or similar standard outreach method reasonably calculated to inform the affected property 

owner. Nothing in this section shall be construed to shift maintenance responsibility from the 

property owner to the City Franchisee shall be responsible for all debris removal from such 

activities. All trimming, except in emergency situations, is to be done after obtaining a right-of-

way use permit from Fircrest and at the expense of Franchisee. Franchisee may contract for such 

services; however, any firm or individual so retained must first receive a Fircrest-approved right-

of-way use permit prior to commencing such trimming. Nothing herein grants Franchisee any 
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authority to act on Fircrest’s behalf, to enter upon any private property, or to trim any tree or natural 

growth not owned by Fircrest. Franchisee shall be solely responsible and liable for any damage to 

any third parties’ trees or natural growth caused by Franchisee’s actions. Franchisee shall 

indemnify, defend, and hold harmless Fircrest from third-party claims of any nature arising out of 

any act or negligence of Franchisee with regard to tree and/or natural growth trimming, damage, 

and/or removal. Franchisee shall reasonably compensate Fircrest or the property owner for any 

damage caused by trimming, damage, or removal by Franchisee. Except in an emergency, all tree 

trimming must be performed under the direction of an arborist certified by the International Society 

of Arboriculture, and in a manner consistent with the most recent issue of “Standards of Pruning 

for Certified Arborists” as developed by the International Society of Arboriculture or its industry 

accepted equivalent (ANSI A300), unless otherwise approved by the Public Works Director or 

his/her designee. 

 

Section 9.9. Franchisee shall meet with Fircrest and other franchise holders and users of the Rights-

of-Way upon written notice as determined by Fircrest, to schedule and coordinate construction in 

the Rights-of-Way. All construction locations, activities, and schedules shall be coordinated, as 

ordered by Fircrest, to minimize public inconvenience, disruption, or damage. 

 

Section 9.10. Franchisee shall inform Fircrest with at least thirty (30) calendar days’ advance 

written notice that it is constructing, relocating, or placing ducts or conduits in the Rights-of-Way 

and provide Fircrest with an opportunity to request that Franchisee provide Fircrest with additional 

duct or conduit and related structures necessary to access the conduit pursuant to RCW 35.99.070. 

 

Section 9.11. Franchisee shall maintain all above-ground improvements that it places on Fircrest’s 

public street Rights-of-Way pursuant to this Franchise. To avoid interference with Fircrest’s ability 

to maintain the Right-of-Way, Franchisee shall provide a clear zone consistent with the Fircrest 

Road Design and Construction Standards. If Franchisee fails to comply with this provision, and 

by its failure, property is damaged, then Franchisee shall be responsible for all damages caused 

thereby, including restoration. 

 

Section 10. One Call Locator Service. 

Prior to doing any work in the Rights-of-Way, the Franchisee shall follow established procedures, 

including contacting the Utility Notification Center in Washington and comply with all applicable 

state statutes regarding the One Call Locator Service pursuant to Chapter 19.122 RCW. Further, 

upon request, by Fircrest or a third party, Franchisee shall locate its Facilities consistent with the 

requirements of Chapter 19.122 RCW. Fircrest shall not be liable for any damages to Franchisee’s 

Facilities or for interruptions in service to Franchisee’s customers that are a direct result of 

Franchisee’s failure to locate its Facilities within the prescribed time limits and guidelines 

established by the One Call Locator Service, regardless of whether Fircrest issued a permit. 

 

Section 11. Safety Requirements. 

Section 11.1. Franchisee shall, at all times, employ professional care and shall install, maintain, 

and use industry-standard methods for preventing failures and accidents that are likely to cause 

damage, injuries, or nuisances to the public. All structures and all lines, equipment, and 

connections in, over, under, and upon the Rights-of-Ways, wherever situated or located, shall at 

all times be kept and maintained in a safe condition. Franchisee shall comply with all federal, state, 
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and municipal safety requirements, rules, regulations, laws, and practices, and employ all 

necessary devices as required by applicable law during the construction, operation, maintenance, 

upgrade, repair, or removal of its Facilities. Additionally, Franchisee shall keep its Facilities free 

of debris and anything of a dangerous, noxious, or offensive nature or which would create a hazard 

or undue vibration, heat, noise, or any interference with municipal services. By way of illustration 

and not limitation, Franchisee shall also comply with the applicable provisions of the National 

Electric Code, National Electrical Safety Code, FCC regulations, and Occupational Safety and 

Health Administration (OSHA) Standards. Upon reasonable notice to Franchisee, Fircrest reserves 

the general right to inspect the Facilities to evaluate if they are constructed and maintained in a 

safe condition. 

 

Section 11.2. The Public Works Director is authorized to order correction or discontinuance of any 

such condition or activities as further described in this Section 11 and in the FMC. The Public 

Works Director shall also have all powers and remedies which may be available under state law, 

the FMC, and this Franchise for securing the correction or discontinuance of any condition 

specified in this section. 

 

Section 11.3. The following are methods the Public Works Director may use, any and all methods 

in ordering correction or discontinuance of any such unsafe conditions or activities as the Public 

Works Director determines appropriate, including but not necessarily limited to: 

(a) Serving of oral or written directives to Franchisee requesting immediate correction or 

discontinuance of the specified condition; 

(b) Service of a notice of civil violation pursuant to Chapter 22.95 FMC or any other 

applicable provision of the Fircrest Municipal Code, ordering the correction or discontinuance of 

a specific condition or activity within any reasonable period as the Public Works Director may 

determine; 

(c) Service of a civil infraction pursuant to Chapter 22.95 FMC or any other applicable 

provision of the Fircrest Municipal Code; 

(d) Revocation of previously granted permits where the Franchisee has failed or refused to 

comply with requirements imposed by Fircrest related to such permits; 

(e) Issuance of a stop work order to immediately stop work until authorization is received 

from Fircrest to proceed with such work; and 

(f) Service of summons and complaint certified by a Fircrest prosecutor or a citation and 

notice to appear by an arresting peace officer upon the permittee or other responsible person who 

is in violation of this Franchise or other Fircrest ordinances. 

 

Section 11.4. All costs, including administrative costs, incurred by Fircrest in repairing any unsafe 

conditions shall be borne by Franchisee and reimbursed to Fircrest pursuant to Sections 15. 

 

Section 11.5. Additional safety standards include: 

(a) Franchisee shall endeavor to maintain all Facilities in an orderly manner, including, but 

not limited to, the removal of all bundles of unused cable on any aerial facilities and the placement 

of any cables connecting equipment in an orderly manner. 
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(b) All installations of equipment, lines, and ancillary facilities shall be installed in 

accordance with industry-standard engineering practices and shall comply with all federal, state, 

and local regulations, ordinances, and laws. 

(c) Any opening or obstruction in the Rights-of-Way or other public places made by 

Franchisee in the course of its operations shall be protected by Franchisee at all times by the 

placement of adequate barriers, fences, or boarding, the bounds of which, during periods of dusk 

and darkness, shall be clearly marked and visible. 

 

Section 12. Work of Contractors and Subcontractors.  

Franchisee’s contractors of any tier shall be licensed and bonded in accordance with state law and 

Fircrest’s ordinances, regulations, and requirements. Work by contractors (of any tier) are subject 

to the same restrictions, limitations, and conditions as if the work were performed by Franchisee. 

Franchisee shall be responsible for all work performed by its contractors (of any tier) and others 

performing work on its behalf as if the work were performed by Franchisee and shall ensure that 

all such work is performed in compliance with this Franchise and applicable law. 

 

Section 13. Restoration after Construction. 

Section 13.1. Franchisee shall, promptly after installation, construction, relocation, maintenance, 

or repair of its Facilities, or within sixty (60) calendar days after abandonment approved pursuant 

to Section 18, remove any obstructions from the Rights-of-Way and restore the surface of the 

Rights-of-Way to at least the same condition the Rights-of-Way were in immediately prior to any 

such installation, construction, relocation, maintenance or repair, provided Franchisee shall not be 

responsible for any changes to the Rights-of-Way not caused by Franchisee or anyone doing work 

for Franchisee nor for reasonable wear and tear. The Public Works Director or their designee shall 

have final approval of the condition of such Rights-of-Way after restoration. All concrete encased 

survey monuments that have been disturbed or displaced by such work shall be restored pursuant 

to federal, state (such as Chapter 332-120 WAC), and local standards and specifications. 
 

Section 13.2. Franchisee agrees to promptly complete all restoration work and to promptly repair 

any damage caused by work to the Franchise Area or other affected area at its sole cost and 

expense and according to the time and terms specified in the construction permit issued by 

Fircrest. All work by Franchisee pursuant to this Franchise shall be performed in accordance with 

applicable Fircrest standards and warranted for at least two (2) years and for undiscovered defects, 

as is standard and customary for this type of work. 

 

Section 13.3. If conditions (e.g., weather) make the complete restoration required under this 

Section 13 impracticable, Franchisee shall temporarily restore the affected Rights-of-Way or 

property. Such temporary restoration shall be at Franchisee’s sole cost and expense. Franchisee 

shall promptly undertake and complete the required permanent restoration when conditions no 

longer make such permanent restoration impracticable. 

 

Section 13.4. If Franchisee does not repair or restore a Right-of-Way or an improvement in or to a 

Right-of-Way within the reasonable time agreed to by the Public Works Director, or his/her 

designee, upon ten (10) calendar days’ notice to Franchisee, Fircrest may repair the damage and 

shall be reimbursed its actual cost within thirty (30) calendar days of submitting an invoice to 
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Franchisee in accordance with the provisions of Section 15. In addition, and pursuant to Section 

15, Fircrest may bill Franchisee for expenses associated with the inspection of such restoration 

work. The failure by Franchisee to complete such repairs shall be considered a breach of this 

Franchise and is subject to remedies by Fircrest, including the imposition of damages consistent 

with Section 21.3. 

 

Section 13.5 The provisions of this Section 13 shall survive the expiration or termination of this 

Franchise so long as Franchisee continues to have Facilities in the Rights-of-Way and has not 

completed all restoration to Fircrest’s standards. 

 

Section 14. Emergency Work/Dangerous Conditions. 

Section 14.1. If any emergency in which any of Franchisee’s Facilities located in the Rights- of-

Way breaks, falls, becomes damaged, or if Franchisee’s Facilities is otherwise in such a condition 

as to immediately endanger the property, life, health or safety of any person, entity, or Fircrest, 

Franchisee shall immediately take the proper emergency measures to repair its Facilities, to cure 

or remedy the dangerous conditions for the protection of property, life, health or safety of any 

person, entity, or Fircrest without first applying for and obtaining a permit as required by this 

Franchise. However, this shall not relieve Franchisee from the requirement of obtaining any 

permits necessary for this purpose, and Franchisee shall apply for all such permits not later than 

the next succeeding day during which the Fircrest City Hall is open for business. Fircrest retains 

the right and privilege to cut, move, or remove any Facilities located within Fircrest Rights-of-

Way, as Fircrest may determine to be necessary, appropriate, or useful in response to any public 

health or safety emergency. 

 

Section 14.2. Fircrest shall not be liable for any damage to or loss of Facilities within the Rights-

of-Way as a result of or in connection with any public works, public improvements, construction, 

grading, excavation, filling, or work of any kind in the Rights-of-Way by or on behalf of Fircrest, 

except to the extent directly caused by the sole negligence, intentional misconduct, or criminal 

actions of Fircrest, its agents, employees or contractors. Fircrest shall further not be liable to 

Franchisee for any direct, indirect, or any other such damages suffered by any person or entity of 

any type as a direct or indirect result of Fircrest’s actions under this Section 14, except to the extent 

caused by the sole negligence, intentional misconduct, or criminal actions of Fircrest, its agents, 

contractors, or employees. 

 

Section 14.3. In the event Franchisee fails to comply with any applicable federal, state, or City laws, 

ordinances, rules, regulations, or standards or with any of the terms of this Franchise, or whenever the 

construction, installation, or excavation of Facilities authorized by this Franchise has caused or 

contributed to a condition that appears to substantially impair the lateral support of the adjoining 

street or public place, or endangers the public, an adjoining public place, street, electrical or 

telecommunications utilities or Fircrest property, the Public Works Director may direct Franchisee, 

at Franchisee’s own expense, to take reasonable action to protect the public, adjacent public places, 

Fircrest property or street utilities within ten (10) days of written notice by the City, or as may be 

otherwise agreed to in writing by the Parties. Such actions may include the obligation to repair, 

remove, or relocate Facilities pursuant to the terms of this Agreement. If Franchisee fails or refuses 

to promptly take the actions directed by Fircrest, or fails to fully comply with such directions, or 

if emergency conditions exist which require immediate action, before Fircrest can timely contact 
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Franchisee to request Franchisee effect the immediate repair, Fircrest may, but in no event is the 

City obligated to, access the Facilities and take such reasonable actions as are necessary to protect 

the public, the adjacent streets, or street utilities, or to maintain the lateral support thereof, or 

reasonable actions regarded as necessary safety precautions, and Franchisee shall be liable to 

Fircrest for the costs thereof. 

 

Section 15. Recovery of Costs, Taxes, and Fees. 

Section 15.1. Franchisee shall pay a fee for the actual administrative expenses incurred by Fircrest 

that are directly related to the receiving and approving this Franchise pursuant to RCW 35.21.860, 

including the costs associated with Fircrest’s legal costs actually and reasonably incurred in 

drafting and processing this Franchise. No permits shall be issued for the installation of 

authorized Facilities until such time as Fircrest has received payment of this fee. Franchisee shall 

further be subject to all permit fees associated with activities undertaken through the authority 

granted in this Franchise or under Fircrest’s laws. Where Fircrest incurs costs and expenses for 

review, inspection, or supervision of activities, including but not limited to reasonable fees 

associated with attorneys, consultants, Fircrest staff and City Attorney time, undertaken through 

the authority granted in this Franchise or any ordinances relating to the subject for which a permit 

fee is not established, Franchisee shall pay such costs and expenses directly to Fircrest in 

accordance with the provisions of Section 15.3. 

 

Section 15.2. Franchisee shall promptly reimburse Fircrest in accordance with the provisions of 

Section 15.3 and Section 15.4 for any and all costs Fircrest reasonably incurs in response to any 

emergency situation involving Franchisee’s Facilities, to the extent said emergency is not 

Fircrest’s fault. Fircrest agrees to simultaneously seek reimbursement from any franchisee or 

permit holder who caused or contributed to the emergency situation. 

 

Section 15.3. Franchisee shall reimburse Fircrest within thirty (30) calendar days of submittal by 

Fircrest of an itemized billing for reasonably incurred costs, itemized by project and task, for 

Franchisee’s proportionate share of all actual, identified expenses incurred by Fircrest in altering, 

constructing, installing, maintaining, planning, or repairing of any Fircrest facility as the result of 

the presence of Franchisee’s Facilities in the Rights-of-Way. Such costs and expenses shall 

include, but not be limited to, Franchisee’s proportionate cost of Fircrest personnel assigned to 

oversee or engage in any work in the Rights-of-Way as a result of the presence of Franchisee’s 

Facilities in the Rights-of-Way. Such costs and expenses shall also include Franchisee’s 

proportionate share of any time spent reviewing construction plans to either accomplish the 

relocation of Franchisee’s Facilities or the routing or rerouting of any utilities so as not to interfere 

with Franchisee’s Facilities. 

 

Section 15.4. The time of Fircrest employees shall be charged at their respective rate of salary, 

including overtime if applicable, plus benefits and reasonable overhead. Any other costs will be 

billed proportionately on an actual cost basis. All billings will be itemized so as to specifically 

identify the costs and expenses for each project and task for which Fircrest claims reimbursement. 

At Fircrest’s option, the billing may be on an annual basis, but Fircrest shall provide the 

Franchisee with Fircrest’s itemization of costs, in writing, at the conclusion of each project for 

information purposes. 
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Section 15.5. Franchisee hereby warrants that its operations as authorized under this Franchise are 

those of a telephone business as defined in RCW 82.16.010, or service provider as defined in RCW 

35.21.860. As a result, Fircrest will not impose a franchise fee under the terms of this Franchise, 

other than as described herein. Fircrest hereby reserves its right to impose a franchise fee on 

Franchisee if Franchisee's operations as authorized by this Franchise change such that the statutory 

prohibitions of RCW 35.21.860 no longer apply, or if statutory prohibitions on the imposition of 

such fees are removed. In either instance, Fircrest also reserves its right to require that Franchisee 

obtain a separate Franchise for its change in use. Nothing contained herein shall preclude 

Franchisee from challenging any such new fee or separate agreement under applicable federal, 

state, or local laws. 

 

Section 15.6. Franchisee stipulates and agrees that if its business activities are subject to taxation 

as a telephone business, that Franchisee shall pay to Fircrest the rate applicable to such taxable 

services under Fircrest Municipal Code Chapter 5.24, and consistent with state and federal law. The 

parties agree that if there is a dispute regarding tax payments that the process in Fircrest Municipal 

Code Chapter 5.24 shall control. In that event, Fircrest may not enforce remedies under Section 21 

or commence a forfeiture or revocation process pursuant to Section 20 until the dispute is finally 

resolved either consistent with Fircrest Municipal Code Chapter 5.24 or by judicial action, and 

then only if the Franchisee does not comply with such resolution. The parties agree, however, that 

nothing in this Franchise shall limit Fircrest’s power of taxation as may exist now or as later 

imposed by Fircrest. This provision does not limit Fircrest’s power to amend Fircrest Municipal 

Code Chapter 5.24 as may be permitted by law. 

 

Section 16. Indemnification. 

Section 16.1. Franchisee agrees to indemnify, defend, and hold harmless Fircrest, its agents, board 

and commission members (appointed or elected), counsel, directors, employees, officers, officials 

(elected and appointed), and representatives (collectively the “Indemnitees”) from any and all 

claims, costs, judgments, awards, or liability to any person, for injury or death of any person, or 

damage to property caused by or arising out of any acts or omissions of Franchisee, its agents, 

board of directors, contractor (of any tier), counsel, employees, management, officers, servants, 

representatives, or shareholders or any other person acting in the operation of its business, or from 

any activity, work or thing done, permitted, or suffered by Franchisee arising from or in connection 

with, in performance of, or related to the performance of this Franchise and any rights granted 

within this Franchise. These indemnification obligations shall extend to claims that are not reduced 

to a suit and any claims that may be compromised, with Franchisee’s prior written consent, prior 

to the culmination of any litigation or the institution of any litigation. Such indemnification will 

not extend to damages, claims, or demands that are caused by the gross negligence or intentional 

misconduct of the City, its employees, agents, or contractors or a third party. 

 

Section 16.2. Inspection or acceptance by Fircrest of any work performed by Franchisee at the 

time of completion of construction shall not be grounds for avoidance by Franchisee of any of its 

obligations under this Section 16. 

 

Section 16.3. Fircrest shall promptly notify Franchisee of any claim or suit and request in writing 

that Franchisee indemnify Fircrest. Franchisee may choose counsel to defend Fircrest, subject to 

the conditions of this Section 16.3. Fircrest’s failure to so notify and request indemnification shall 
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not relieve Franchisee of any liability that Franchisee might have, except to the extent that such 

failure prejudices Franchisee’s ability to defend such claim or suit. In the event that Franchisee 

refuses the tender of defense in any suit or any claim, as required pursuant to the indemnification 

provisions within this Franchise, and said refusal is subsequently determined by a court having 

jurisdiction (or such other tribunal that the parties shall agree to decide the matter), to have been a 

wrongful refusal on the part of Franchisee, Franchisee shall pay all of Fircrest’s reasonable costs 

for defense of the action, including all expert witness fees, costs, and attorneys’ fees, and including 

costs and fees incurred in recovering under this indemnification provision. If separate 

representation to fully protect the interests of both parties is necessary, such as a conflict of interest 

between Fircrest and the counsel selected by Franchisee to represent Fircrest, then upon the prior 

written approval and consent of Franchisee, which shall not be unreasonably withheld, Fircrest 

shall have the right to employ separate counsel in any action or proceeding and to participate in 

the investigation and defense thereof and Franchisee shall pay the reasonable fees and expenses of 

such separate counsel, except that Franchisee shall not be required to pay the fees and expenses of 

separate counsel on behalf of Fircrest for Fircrest to bring or pursue any counterclaims or 

interpleader action, equitable relief, restraining order, or injunction. Fircrest’s fees and expenses 

shall include all out-of-pocket expenses, such as consultants and expert witness fees, and shall also 

include the reasonable value of any services rendered by the counsel retained by Fircrest, but shall 

not include outside attorneys’ fees for services that are unnecessarily duplicative of services 

provided to Fircrest by the Franchisee. Each party agrees to cooperate and to cause its employees 

and agents to cooperate with the other party in the defense of any such claim, and the relevant 

records of each party shall be available to the other party with respect to any such defense. 

 

Section 16.4. Except to the extent that damage or injury arises from the negligence or willful 

misconduct of the Indemnitees, the obligations of Franchisee under the indemnification provisions 

of this Section 16 and any other indemnification provision herein shall apply. However, should a 

court of competent jurisdiction determine that this Franchise is subject to RCW 4.24.115, then, in 

the event of liability for damages arising out of bodily injury to persons or damages to personal or 

real property were caused or contributed to by the concurrent negligence of the Franchisee and the 

Indemnitees the Franchisee’s liability hereunder shall be only to the extent of the Franchisee's 

negligence. Notwithstanding the preceding sentence, the parties agree that the indemnity 

provisions hereunder shall be deemed amended to conform to said statute and liability shall be 

allocated as provided therein. It is further specifically and expressly understood that the 

indemnification provided herein constitutes Franchisee’s waiver of immunity under Industrial 

Insurance, Title 51 RCW, solely for the purposes of this indemnification, relating solely to 

indemnity claims made by Fircrest directly against the Franchisee for claims made against Fircrest 

by Franchisee’s employees. This waiver has been mutually negotiated by the parties. 

 

Section 16.5. Notwithstanding any other provisions of this Section 16, Franchisee assumes the 

risk of damage to its Facilities located in the Rights-of-Way and upon Fircrest-owned property 

from activities conducted by the Indemnitees, except to the extent any such damage or destruction 

is caused by or arises from the gross negligence, willful, or criminal actions on the part of the 

Indemnitees. In no event shall either party be liable to the other for any indirect, incidental, special, 

consequential, exemplary, or punitive damages, including, by way of example and not limitation, 

lost profits, lost revenue, loss of goodwill, or loss of business opportunity in connection with such 

party's performance or failure to perform under this Franchise. Franchisee releases and waives any 

and all such claims against the Indemnitees. Franchisee further agrees to indemnify, hold harmless 
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and defend Fircrest against any claims for damages, including, but not limited to, business 

interruption damages, lost profits, and consequential damages, brought by or under users of 

Franchisee’s Facilities as the result of any interruption of service due to damage or destruction 

of Franchisee’s Facilities caused by or arising out of activities conducted by Fircrest, its agents, 

employees, officers, or officials. 

 

Section 16.6. The provisions of this Section 16 shall survive the expiration, revocation, or 

termination of this Franchise. 

 

Section 17. Insurance. 

Section 17.1. Franchisee shall procure and maintain for so long as Franchisee has Facilities in the 

Rights-of-Way, insurance against claims for injuries to persons or damages to property which may 

arise from or in connection with the exercise of rights, privileges and authority granted to 

Franchisee. To the extent economically feasible, Franchisee shall require that every contractor and 

subcontractor (of any tier) maintain substantially the same insurance coverage with substantially 

the same policy limits as required of Franchisee. Franchisee shall procure insurance from insurers 

with a current A.M. Best rating of not less than A-, VII. Franchisee shall provide a copy of a 

certificate of insurance and additional insured endorsement to Fircrest for its inspection at the time 

of acceptance of this Franchise, and such insurance certificate shall evidence a policy of insurance 

that includes: 

(a) Automobile Liability insurance with limits of not less than $5,000,000 combined single 

limit per occurrence for bodily injury and property damage; 

(b) Commercial General Liability insurance as per form ISO CG 00 01 or its equivalent, 

written on an occurrence basis with limits of not less than $5,000,000 per occurrence for bodily 

injury and property damage and not less than $5,000,000 general aggregate including personal and 

advertising injury, contractual liability; premises; operations; independent contractors; products 

and completed operations; and broad form property damage; explosion, collapse and underground 

(XCU); 

(c) Workers’ Compensation coverage and Employer’s Liability insurance in amounts 

sufficient pursuant to the laws of the State of Washington; 

(d) Excess Umbrella liability policy with limits not less than $5,000,000 per occurrence and 

in the aggregate. Franchisee may use any combination of primary and excess to meet the required 

total limits. If Franchisee maintains umbrella insurance (primary, excess, or a combination thereof) 

that exceed the above insurance amounts in this Section, such insurance shall constitute 

compliance with this Section. 

 

Section 17.2. Payment of deductible or self-insured retention shall be the sole responsibility of 

Franchisee. Franchisee may utilize primary and umbrella liability insurance policies to satisfy the 

insurance policy limits required in this Section 17. Franchisee’s umbrella liability insurance policy 

shall provide “follow form” coverage over its primary liability insurance policies or be at least as 

broad as such underlying policies. 

 

Section 17.3. The required Commercial General Liability and Umbrella/Excess Liability insurance 

policies obtained by Franchisee shall include Fircrest, its agents, counsel, board and commission 
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members,), employees, officers, officials (appointed and elected), representatives, and volunteers 

(“Additional Insureds”), as an additional insured by blanket endorsement with regard to any work 

or operations performed under this Franchise or by or on behalf of the Franchisee and the required 

Commercial Auto Liability policy obtained by Franchisee shall include the Additional Insureds, 

as an additional insured by blanket endorsement with regard to the use of vehicles by or on behalf 

of Franchisee while in performance of this Franchise. In addition, the insurance policy shall 

contain a clause stating that coverage shall apply separately to each insured against whom a claim 

is made, or suit is brought, except with respect to the limits of the insurer's liability and except 

with respect to the rights and duties of Franchisee as the First Named insured. Franchisee shall 

provide to Fircrest a certificate of insurance and a copy of the blanket additional insured 

endorsements. Receipt by Fircrest of any certificate showing less coverage than required is not a 

waiver of Franchisee’s obligations to fulfill the requirements. Franchisee’s coverage shall be 

primary insurance with respect to Fircrest, its officers, officials, employees, agents, and volunteers. 

Any insurance, self-insurance, or insurance pool coverage maintained by Fircrest shall be in excess 

of Franchisee’s required insurance and shall not contribute with it. 

 

Section 17.4. Upon receipt of notice from its insurer(s), Franchisee shall provide Fircrest with 

thirty (30) calendar days' prior written notice of any cancellation or non-renewal of any insurance 

policy, required pursuant to this Section 17, that is not replaced. Franchisee shall, prior to the 

effective date of such cancellation, obtain replacement insurance policies meeting the requirements 

of this Section 17. Failure to provide the insurance cancellation notice and to furnish to Fircrest 

replacement certificates of insurance meeting the requirements of this Section 17 shall be 

considered a material breach of this Franchise and subject to Fircrest’s election of remedies 

described in Section 21 below. Notwithstanding the cure period described in Section 21.3, Fircrest 

may pursue its remedies immediately upon a failure to furnish evidence of replacement insurance. 

 

Section 17.5. Franchisee’s maintenance of insurance as required by this Section 17 shall not be 

construed to limit the liability of Franchisee to the coverage provided by such insurance, or 

otherwise limit Fircrest’s recourse to any remedy available at law or equity. Further, Franchisee’s 

maintenance of insurance policies required by this Franchise shall not be construed to excuse 

unfaithful performance by Franchisee. 

 

Section 17.6. Fircrest may review all insurance limits once every three (3) calendar years during 

the Term and may make reasonable adjustments in the limits in accordance with prudent risk 

management practices and insurance industry standards upon thirty (30) calendar days’ prior 

written notice to Franchisee. Franchisee shall then provide an updated certificate of insurance to 

Fircrest showing compliance with these adjustments and shall furnish the required blanket 

additional insured endorsement. 

 

Section 17.7. As of the Effective Date of this Franchise, Franchisee is not self-insured with respect 

to required insurance except for first-party (self-owned) property damage. Should Franchisee wish 

to become self-insured at the levels outlined in this Franchise at a later date, Franchisee or its 

affiliated parent entity shall comply with the following:  

(1) Provide Fircrest, upon request, a copy of Franchisee’s, or its parent company’s, most 

recent annual report, if such financial statements are not otherwise publicly available; 

(2) Franchisee or its parent company is responsible for all payments within the self-
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insurance program; and 

(3) Franchisee assumes all defense and indemnity obligations as outlined in the 

indemnification section of this Franchise. 
 

Section 18. Abandonment of Franchisee’s Facilities. 

Section 18.1. Upon the expiration, termination, or revocation of the rights granted under this 

Franchise, Franchisee shall either abandon in place or remove all of its Facilities from the Rights-

of-Way within ninety (90) days of receiving written notice from the Public Works Director or their 

designee. The Facilities, in whole or in part, may not be abandoned by Franchisee without written 

approval by Fircrest. Any plan for abandonment or removal of Franchisee’s Facilities must be first 

approved by the Public Works Director or his/her designee, and all necessary permits must be 

obtained prior to such work. Franchisee shall restore the Rights-of-Way to at least the same 

condition the Rights-of-Way were in immediately prior to any such installation, construction, 

relocation, maintenance, or repair, provided Franchisee shall not be responsible for any changes 

to the Rights-of-Way not caused by Franchisee or any person doing work for Franchisee, or 

reasonable wear and tear. Franchisee shall be solely responsible for all costs associated with 

removing its Facilities. 

 

Section 18.2. In the event that the use of any part of the Facilities are discontinued for any reason 

for a continuous period of six (6) months or more, or in the event such system or property has been 

installed in any Right-of-Way or other public place without complying with the requirements of 

this Franchise or other City ordinances, Franchisee shall, upon being given thirty (30) days’ notice, 

remove at its expense all such discontinued Facilities other than any which the City may permit to 

be abandoned in place. In the event of such removal, Franchisee shall promptly restore the Right-

of-Way or other areas from which such property has been removed to a condition satisfactory to 

the City. 

  

Section 18.3. Any property of Franchisee remaining in place ninety (90) days after such notice, 

termination or expiration of this Franchise shall be considered permanently abandoned. The City 

may extend such time not to exceed an additional ninety (90) days. Any costs incurred by the City 

in safeguarding such Facilities or removing the Facilities shall be reimbursed by Franchisee. 

Nothing contained within this Section 18 shall prevent the City from compelling Franchisee to 

remove any such Facilities through judicial action when the City has not permitted Franchisee to 

abandon said Facilities in place. 

 

Section 18.4. Any property of Franchisee to be abandoned in place shall be abandoned in such 

manner as the City shall prescribe. Upon permanent abandonment of the property of Franchisee in 

place, the property shall become that of the City, and Franchisee shall submit to the City Clerk an 

instrument in writing, to be approved by the City Attorney, transferring to the City the ownership 

of such property. 

 

Section 18.5. The provisions of this Section 18 shall survive the expiration, revocation, or 

termination of this Franchise. 
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Section 19. Security. 

Section 19.1. Construction Performance Bond. Franchisee shall furnish a performance bond 

(“Performance Bond”) written by a corporate surety reasonably acceptable to the City equal to at 

least 120% of the estimated cost of constructing Franchisee’s Facilities within the Rights-of-Way 

of the City prior to commencement of any such work or such other amount as deemed appropriate 

by the Public Works Director. The Performance Bond shall guarantee the following: (1) timely 

completion of construction; (2) construction in compliance with all applicable plans, permits, 

technical codes, and standards; (3) proper location of the Facilities as specified by the City; (4) 

restoration of the Rights-of-Way and other City properties affected by the construction; (5) 

submission of as-built drawings after completion of construction; and (6) timely payment and 

satisfaction of all claims, demands, or liens for labor, materials, or services provided in connection 

with the work which could be asserted against the City or City property. Said bond must remain 

in full force until the completion of construction, including final inspection, corrections, and final 

approval of the work, recording of all easements, provision of as-built drawings, and the posting 

of a Maintenance Bond as described in Section 23. Compliance with the Performance Bond 

requirement of the City’s current Design and Construction Standards shall satisfy the provisions 

of this Section 19.1. 

 

Section 19.2. Maintenance Bond. Franchisee shall furnish a two (2) year maintenance bond 

(“Maintenance Bond”), or other surety acceptable to the City, at the time of final acceptance of 

construction work on Facilities within the Rights-of-Way. The Maintenance Bond amount will be 

equal to ten percent (10%) of the documented final cost of the construction work, but in no event 

shall a bond of more than $250,000 be required. The Maintenance Bond in this Section 19.3 must 

be in place prior to City’s release of the bond required by Section 19.2. Compliance with the 

Maintenance Bond requirement of the City’s current Design and Construction Standards shall 

satisfy the provisions of this Section 19.2. 
 

Section 19.3. Franchise Bond. Franchisee shall provide Fircrest with a bond in the amount of Fifty 

Thousand Dollars ($50,000.00) (“Franchise Bond”) running or renewable for the term of this 

Franchise, in a form and substance reasonably acceptable to Fircrest. In the event Franchisee shall 

fail to substantially comply with any one or more of the provisions of this Franchise following 

notice and a reasonable opportunity to cure, then there shall be recovered jointly and severally 

from Franchisee and the bond any actual damages suffered by Fircrest as a result thereof, including 

but not limited to staff time, material and equipment costs, compensation or indemnification of 

third parties, and the cost of removal or abandonment of facilities hereinabove described. 

Franchisee specifically agrees that its failure to comply with the terms of this Section 19 shall 

constitute a material breach of this Franchise. The amount of the bond shall not be construed to 

limit Franchisee’s liability or to limit Fircrest’s recourse to any remedy to which Fircrest is 

otherwise entitled at law or in equity. 

 

Section 20. Revocation.  

If Franchisee willfully violates or fails to comply with any material provisions of this Franchise 

beyond applicable notice and cure periods as set forth in Section 21.3, then at the election of the 

Fircrest City Council after at least thirty (30) calendar days written notice to Franchisee specifying 

the alleged violation or failure, Fircrest may revoke all rights conferred and this Franchise may be 

revoked by Fircrest City Council after a hearing held upon such notice to Franchisee. Such hearing 
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shall be open to the public, and Franchisee and other interested parties may offer written and/or 

oral evidence explaining or mitigating such alleged noncompliance. Within thirty (30) calendar 

days after the hearing, the Fircrest City Council, on the basis of the record, will make the 

determination as to whether there is cause for revocation, whether the Franchise will be 

terminated, or whether lesser sanctions should otherwise be imposed. The Fircrest City Council 

may, in its sole discretion, fix an additional time period to cure violations. If the deficiency has 

not been cured at the expiration of any additional time period or if the Fircrest City Council does 

not grant any additional period, the Fircrest City Council may, by resolution, declare the Franchise 

to be revoked and forfeited or impose lesser sanctions. If Franchisee appeals revocation and 

termination, such revocation may be held in abeyance pending judicial review by a court of 

competent jurisdiction, provided Franchisee is otherwise in compliance with the Franchise. 

 

Section 21. Remedies to Enforce Compliance. 

Section 21.1. Fircrest may elect, without any prejudice to any of its other legal rights and 

remedies, to obtain an order from the superior court having jurisdiction compelling Franchisee to 

comply with the provisions of the Franchise and to recover damages and costs incurred by Fircrest 

by reason of Franchisee's failure to comply. In addition to any other remedy provided herein, 

Fircrest reserves the right to pursue any remedy to compel or force Franchisee and/or its successors 

and assigns to comply with the terms hereof, and the pursuit of any right or remedy by Fircrest 

shall not prevent Fircrest from thereafter declaring a forfeiture or revocation for breach of the 

conditions herein. Provided, further, that by entering into this Franchise, it is not the intention of 

Fircrest or Franchisee to waive any other rights, remedies, or obligations as otherwise provided by 

law, equity, or otherwise, and nothing contained here shall be deemed or construed to affect any 

such waiver. 
 

Section 21.2. Franchisee may elect, without any prejudice to any of its other legal rights and 

remedies, to obtain an order from the superior court having jurisdiction compelling Fircrest to 

comply with the provisions of the Franchise and to recover damages and costs incurred by the 

Franchisee by reason of Fircrest’s unreasonable failure to comply with such court order. In addition 

to any other remedy provided herein, Franchisee reserves the right to pursue any remedy to compel 

or force Fircrest to comply with the terms hereof, and the pursuit of any right or remedy by the 

Franchisee shall not prevent the Franchisee from thereafter declaring a forfeiture or revocation for 

breach of the conditions herein. Provided, further, that by entering into this Franchise, it is not the 

intention of the Franchisee to waive any other rights, remedies, or obligations as otherwise 

provided by law, equity, or otherwise, and nothing contained here shall be deemed or construed to 

effect any such waiver. 

 

Section 21.3. If Franchisee violates, fails to comply with any of the provisions of this Franchise, 

or fails to heed or comply with any notice given to Franchisee under the provisions of this 

Franchise, Fircrest shall provide Franchisee with written notice specifying with reasonable 

particularity the nature of any such breach and Franchisee shall undertake all commercially 

reasonable efforts to cure such breach within thirty (30) calendar days of receipt of notification. If 

the parties reasonably determine the breach cannot be cured within thirty (30) calendar days, 

Fircrest may specify a longer cure period, and condition the extension of time on Franchisee’s 

submittal of a plan to cure the breach within the specified period, commencement of work within 

the original thirty (30) calendar day cure period, and diligent prosecution of the work to 

60



 

26 
 

completion. If the breach is not cured within the specified time, or Franchisee does not comply 

with the specified conditions, Fircrest may, at its discretion, (1) revoke this Franchise in 

accordance with Section 20, (2) claim damages of Two Hundred Fifty Dollars ($250.00) per day 

against the Franchisee or the Franchise Bond set forth in Section 19 until the violation is cured, or 

(3) pursue other remedies as described in Section 21.1 above. Liquidated damages described in 

this Section 21.3 shall not be offset against any sums due to Fircrest as a tax or reimbursement 

pursuant to Section 15. 

 

Section 21.4. If Fircrest shall violate or fail to comply with any of the provisions of this Franchise, 

the Franchisee shall provide Fircrest with written notice specifying with reasonable particularity 

the nature of any such breach, and Fircrest shall undertake all commercially reasonable efforts to 

cure such breach within thirty (30) calendar days of receipt of notification. If the parties reasonably 

determine that the breach cannot be cured within thirty (30) calendar days, the parties may agree 

to a longer cure period. If the breach is not cured within the specified time, or Fircrest does not 

comply with the specified conditions, the Franchisee may, at its discretion, (1) terminate this 

Franchise, or (2) pursue other remedies as described in Section 21.2 above. 

 

Section 22. Non-Waiver.  

The failure of either party to insist upon strict performance of any of the covenants and agreements 

of this Franchise or to exercise any option herein conferred in any one or more instances shall not 

be construed to be a waiver or relinquishment of any such covenants, agreements, or option or any 

other covenants, agreements, or option. 

 

Section 23. Cost of Publication.  

Franchisee shall pay the cost of publication of this Franchise.  

 

Section 24. Acceptance.  

This Franchise may be accepted by the Franchisee by its filing with the City Clerk the Statement 

of Acceptance attached hereto as Exhibit “A” not later than thirty days after the effective date of 

this Franchise ordinance. In addition, Franchisee shall submit proof of insurance obtained and 

additional insured endorsement pursuant to Section 17, any assurance device(s), if applicable, 

pursuant to Section 19, and the Franchise Bond required pursuant to Section 19. The administrative 

fee pursuant to Section 15 is due within thirty (30) calendar days of receipt of the invoice from 

Fircrest. Franchisee shall have no rights under this Franchise, nor shall Franchisee be bound by 

the terms and conditions of this Franchise, unless Franchisee shall file its written acceptance of 

this Franchise within thirty (30) days after the effective date of this Franchise. Failure of the 

Franchisee to so accept this Franchise within said period of time shall be deemed a rejection thereof 

by the Franchisee, and the rights, privileges, and authority herein granted shall, after the expiration 

of the 30-day period, absolutely cease and terminate, unless the time period is extended by 

ordinance duly passed for that purpose. 

 

Section 25. Survival.  

All of the provisions, conditions, and requirements of Section 4, Section 5, Section 7, Section 13, 

Section 16, Section 17, Section 18, Section 26, Section 27, and Section 38 of this Franchise shall 
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be in addition to any and all other obligations and liabilities Franchisee may have to Fircrest at 

common law, by statute, or by contract, and shall survive Fircrest’s Franchise to Franchisee for 

the use of the Franchise Area, and any renewals or extensions thereof. All of the provisions, 

conditions, regulations and requirements contained in this Franchise shall further be binding upon 

the administrators, assigns, executors, heirs, legal representatives, and successors, of Franchisee 

and all privileges, as well as all obligations and liabilities of Franchisee shall inure to its assigns, 

heirs, and successors equally as if they were specifically mentioned where Franchisee is named 

herein. 

 

Section 26. Assignment. 

Section 26.1. This Franchise may not be directly or indirectly assigned, transferred, or disposed of 

by sale, lease, merger, consolidation, or other act of Franchisee, by operation of law or otherwise, 

unless approved in writing by Fircrest, which approval shall not be unreasonably withheld, 

conditioned, or delayed. The above notwithstanding, Franchisee may freely assign this Franchise 

in whole or in part to a parent, subsidiary, or affiliated entity, unless there is a change of control as 

described in Section 26.2 below, or for collateral security purposes. Franchisee shall provide 

prompt, written notice to Fircrest of any such assignment. In the case of transfer or assignment as 

security by mortgage or other security instrument in whole or in part to secure indebtedness, such 

consent shall not be required unless and until the secured party elects to realize upon the collateral. 

For purposes of this Section 26, no assignment or transfer of this Franchise shall be deemed to 

occur based on the public trading of Franchisee’s stock; provided, however, any tender offer, 

merger, or similar transaction resulting in a change of control shall be subject to the provisions of 

this Franchise. 

 

Section 26.2. Any transactions that singularly or collectively result in a change of more than fifty 

percent (50%) of the: ultimate ownership or working control of Franchisee, ownership or working 

control of the Facilities, ownership or working control of affiliated entities having ownership or 

working control of Franchisee or of the Facilities, or of control of the capacity or bandwidth of 

Franchisee’s Facilities, shall be considered an assignment or transfer requiring Fircrest’s written 

approval. Transactions between affiliated entities are not exempt from Fircrest’s approval if there 

is a change in control as described in the preceding sentence. Franchisee shall promptly notify 

Fircrest prior to any proposed change in, or transfer of, or acquisition by any other party of control 

of Franchisee. Every change, transfer, or acquisition of control of Franchisee shall cause a review 

of the proposed transfer. Fircrest shall approve or deny such request for an assignment or transfer 

requiring Fircrest’s consent within one-hundred twenty (120) calendar days of a completed 

application from Franchisee, unless a longer time is mutually agreed to by the parties or when a 

delay in the action taken by Fircrest is due to the schedule of Fircrest City Council and action 

cannot reasonably be obtained within the one hundred twenty (120) calendar day period. If 

Fircrest adopts a resolution denying its consent and such change, transfer, or acquisition of control 

has been affected, Fircrest may revoke this Franchise, following the revocation procedure 

described in Section 20 above, or prior to any such revocation by Fircrest, Franchisee may revoke 

its request for consent to any such assignment, in which case, this Franchise shall continue in full 

force. The assignee or transferee must have the legal, technical, financial, and other requisite 

qualifications to own, hold, and operate Franchisee’s Services. Franchisee shall reimburse Fircrest 

for all costs and expenses reasonably incurred by Fircrest in considering a request to transfer or 

assign this Franchise, in accordance with the provisions of Section 15, and shall pay the applicable 
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application fee. 

 

Section 26.3. Franchisee may, without prior consent from Fircrest: (i) lease the Facilities, or any 

portion, to another person; (ii) grant an indefeasible right of user interest in the Facilities, or any 

portion, to another person; or (iii) offer to provide capacity or bandwidth in its Facilities to another 

person, provided further, that Franchisee shall at all times retain exclusive control over its 

Facilities and remain fully responsible for compliance with the terms of this Franchise, and 

Franchisee shall furnish, upon request from Fircrest, a copy of any such lease or agreement, 

provided that Franchisee may redact the name, street address (except for city and zip code), social 

security numbers, Employer Identification Numbers, or similar identifying information, and other 

information considered confidential under applicable laws provided in such lease or agreement, 

and the lessee complies, to the extent applicable, with the requirements of this Franchise and 

applicable FMC section. Franchisee’s obligation to remain fully responsible for compliance with 

the terms under this Section 26.3 shall survive the expiration of this Franchise but only if and to 

the extent and for so long as Franchisee is still the owner or has exclusive control over the Facilities 

used by a third party. 

 

Section 27. Extension.  

If this Franchise expires without renewal, Fircrest may, subject to applicable law: 

(a) Allow Franchisee to maintain and operate its Facilities on a month-to-month basis, 

provided that Franchisee maintains insurance for such Facilities during such period and continues 

to comply with this Franchise; or 

(b) Fircrest may order the removal of any and all Facilities at Franchisee’s sole cost and 

expense consistent with Section 18. 

 

Section 28. Entire Agreement.  

This Franchise constitutes the Parties’ entire understanding and agreement as to the subject matter 

herein, and no other agreements or understandings, written or otherwise, shall be binding upon the 

Parties upon execution of this Franchise. 

 

Section 29. Eminent Domain.  

The existence of this Franchise shall not preclude Fircrest from acquiring by condemnation in 

accordance with applicable law, all or a portion of the Franchisee’s Facilities for the fair market 

value thereof. In determining the value of such Facilities, no value shall be attributed to the right 

to occupy the area conferred by this Franchise.  

 

Section 30. Vacation.  

If at any time Fircrest, by ordinance, vacates all or any portion of the area affected by this 

Franchise, Fircrest shall not be liable for any damages or loss to the Franchisee by reason of such 

vacation. Fircrest shall notify the Franchisee in writing not less than sixty (60) calendar days before 

vacating all or any portion of any such area in which the Franchisee is located. Fircrest may, after 

sixty (60) calendar days' written notice to the Franchisee, terminate this Franchise with respect to 

such vacated area. 

63



 

29 
 

 

 

Section 31. Notice.  

Any notice required or permitted under this Franchise shall be in writing, and shall be delivered 

personally, delivered by a nationally recognized overnight courier, or sent by registered or 

certified mail, return receipt requested, to the other party at the address listed below. If such 

notice, demand, or other communication shall be served personally, service shall be 

conclusively deemed made at the time of such personal service. If such notice, demand, or 

other communication is given by overnight delivery, it shall be conclusively deemed given the 

day after it was sent to the party to whom such notice, demand, or other communication is to 

be given. If such notice, demand, or other communication is given by mail, it shall be 

conclusively deemed given three (3) calendar days after it was deposited in the United States 

mail addressed to the party to whom such notice, demand, or other communication is to be 

given. 

 

 

CITY OF FIRCREST FRANCHISEE  

FORGED FIBER 37, LLC  

Attn: City Manager 

115 Ramsdell Street 

Fircrest, WA 98466 

Attn.:  Legal Dept – Network Operations 

Re:  Franchise Agreement / City of 

Fircrest, WA 

 701 Commerce Street 

Dallas, TX 75202 

 
E-mail: FF_Right_Of_Way@att.COM  

With a copy to:  

City of Fircrest  

Attn: City Clerk   

115 Ramsdell Street   

Fircrest, WA 98466   

  

Section 32. Compliance with All Applicable Laws.  

Franchisee agrees to comply with all present and future federal and state laws, ordinances, rules, 

and regulations. Nothing herein shall be deemed to restrict Fircrest’s ability to adopt and enforce 

all necessary and appropriate ordinances regulating the performance of the conditions of this 

Franchise, including any valid ordinance made in the exercise of its police powers in the interest 

of public safety and for the welfare of the public. Fircrest shall have the authority at all times to 

reasonably control by appropriate regulations the location, manner of construction, and 

maintenance of Facilities by Franchisee, and Franchisee shall promptly conform with all such 

regulations, unless compliance would cause Franchisee to violate other requirements of law.  

Franchisee further expressly acknowledges that following the approval of this Franchise, Fircrest 

may modify its FMC and such modifications shall apply to Franchisee’s Facilities in a 
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nondiscriminatory manner as applied to other users of the right-of-way, except to the extent 

prohibited by state and federal law. In the event of a conflict between the provisions of this 

Franchise and any other generally applicable ordinance(s) enacted under Fircrest’s police power 

authority, such other ordinance(s) shall take precedence over the provisions set forth herein. 

Notwithstanding the foregoing, Franchisee shall not be required to comply with any new 

ordinances to the extent that they impact existing Facilities to which Franchisee has a vested right 

in accordance with the vested rights doctrine under Washington case law or as codified at RCW 

19.27.095. 

 

Section 33. Amendment.  

Fircrest reserves the right at any time to amend this Franchise to conform to any hereafter enacted, 

amended, or adopted federal or state statute or regulation relating to the public health, safety, and 

welfare, or relating to roadway regulation, or relating to a Fircrest ordinance enacted pursuant to 

such federal or state statute or regulation; provided that Fircrest provide Franchisee with thirty 

(30) calendar days written notice of its action setting forth the full text of the amendment and 

identifying the statute, regulation, or ordinance requiring the amendment. Said amendment shall 

become automatically effective upon expiration of the notice period unless, before expiration of 

that period, Franchisee makes a written request for negotiations over the terms of the amendment. 

If the Parties do not reach an agreement as to the terms of the amendment within thirty (30) 

calendar days of the call for negotiations, the Parties may then submit the issue to a court of 

competent jurisdiction. 

 

Section 34. Attorneys’ Fees.  

If a suit or other action is instituted in connection with any controversy arising out of this Franchise, 

the prevailing party shall be entitled to recover all of its costs and expenses, including such sum as 

the court may judge as reasonable for attorneys’ fees, costs, expenses, and attorneys’ fees upon 

appeal of any judgment or ruling. 

 

Section 35. Hazardous Substances.  

Franchisee shall not cause the introduction of or use any hazardous substances (chemical or waste) 

in the Rights-of-Way, in violation of any applicable law or regulation, nor shall Franchisee allow 

any of its agents, contractors (of any tier), or any person under its control to do the same. 

Franchisee will be solely responsible for and will defend, indemnify and hold Fircrest, its agents, 

employees, officers, and officials harmless from and against any and all claims, costs and liabilities 

including reasonable attorneys’ fees and costs, arising out of or in connection with the cleanup or 

restoration of the property caused by Franchisee’s use, storage, or disposal of hazardous 

substances, whether or not intentional, and the use, storage or disposal of such substances by 

Franchisee’s agents, contractors, or other persons acting under Franchisee’s control, whether or 

not intentional. 
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Section 36. Licenses, Fees, and Taxes.  

Section 36.1. Prior to constructing any improvements, Franchisee shall obtain a business or utility 

license from Fircrest. Franchisee shall pay promptly and before they become delinquent, all taxes 

on personal property and improvements owned or placed by Franchisee and shall pay all license 

fees and public utility charges relating to the conduct of its business, shall pay for all permits, 

licenses, and zoning approvals, shall pay any other applicable tax unless documentation of 

exemption is provided to Fircrest and shall pay utility taxes and license fees imposed by Fircrest. 

 

Section 36.2. Nothing in this Franchise shall be construed to limit taxing authority or other lawful 

authority to impose charges or fees, or to excuse Franchisee of any obligation to pay lawfully 

imposed taxes, charges, or fees. 

 

Section 37. Miscellaneous. 

Section 37.1. Authority. Fircrest and Franchisee respectively represent that its' signatory is duly 

authorized and has full right, power, and authority to execute this Franchise. 
 

Section 37.2. Actions of the City or Franchisee. In performing their respective obligations under 

this Franchise, the City and Franchisee will act in a reasonable, expeditious, and timely manner. 

Whenever this Franchise sets forth a time for any act to be performed by Franchisee, such time 

shall be deemed to be of the essence, and any failure of Franchisee to perform within the allotted 

time may be considered a material breach of this Franchise and sufficient grounds for the City to 

invoke any relevant remedy. 

 

Section 37.3 Governing Law and Venue. This Franchise shall be construed in accordance with the 

laws of the State of Washington. Venue for any dispute related to this Franchise shall be the United 

States District Court for the Western District of Washington, or Pierce County Superior Court. 

 

Section 37.4. Captions and Headings. Section captions and headings are intended solely to 

facilitate the reading thereof. Such captions and headings shall not affect the meaning or 

interpretation of the text herein. 
 

Section 37.5. Plural and Singular. Where the context so requires, the singular shall include the 

plural and the plural shall include the singular. 
 

Section 37.6. Franchisee Responsibility for Approvals. Franchisee shall be responsible for 

obtaining all other necessary approvals, authorizations, and agreements from any party or entity 

and it is acknowledged and agreed that Fircrest is making no representation, warranty, or covenant 

whether any of the foregoing approvals, authorizations, or agreements are required or have been 

obtained by Franchisee by any person or entity. 

 

Section 37.7. Law and Equity. This Franchise may be enforced at both law and equity. 

 

Section 37.8. Franchisee Responsible for FAA and FCC Requirements. Franchisee acknowledges 

that it, and not Fircrest, shall be solely responsible for the premises and equipment’s compliance 

with all marking and lighting requirements of the FAA and the FCC. Franchisee shall indemnify 

and hold Fircrest harmless from any fines or other liabilities caused by Franchisee’s failure to 
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comply with such requirements. Should Franchisee or Fircrest be cited by either the FCC or the 

FAA because the Facilities or the Franchisee’s equipment is not in compliance and should 

Franchisee fail to cure the conditions of noncompliance within the timeframe allowed by the citing 

agency, Fircrest may either terminate this Franchise immediately on notice to the Franchisee or 

proceed to cure the conditions of noncompliance at the Franchisee’s sole expense. 
 

Section 37.9. Reasonable and Documented Costs. Any reference to Fircrest’s costs that must be 

paid by Franchisee pursuant to the terms of this Franchise shall mean all actual, reasonable, and 

documented costs of Fircrest. 

 

Section 37.10. Force Majeure. Neither party shall be required to perform any covenant or 

obligation in this Franchise, or be liable in damages to the other party, so long as the performance 

of the covenant or obligation is delayed, caused, or prevented by a Force Majeure Event. A “Force 

Majeure Event” is defined for purposes of this Franchise as Acts of God or similar event, delays, 

earthquakes, explosions, fire, floods, lockouts, insurrection, pandemic, riots, strikes of any kind, 

terrorism, storms, unusual transportation delays, war, washouts, weather (including inclement 

weather which prevents construction), and acts of the public enemy. 

 

Section 37.11. No Joint Venture. Nothing herein will be deemed to create a joint venture or 

principal-agent relationship between the parties, and neither party is authorized to, nor shall either 

party act toward third persons or the public in any manner that would indicate any such relationship 

with the other. 

 

Section 37.12. Equal Employment and Nondiscrimination. Throughout the term of this Franchise, 

Franchisee will fully comply with all equal employment and nondiscrimination provisions and 

requirements of federal, state, and local laws, and in particular, FCC rules and regulations relating 

thereto. 

 

Section 37.13. Title VI; Non-Discrimination 

 

37.13.1. The parties acknowledge that: (1) the City’s Department of Public Works receives 

certain Federal financial assistance from the United States Department of Transportation, 

which is distributed to the City by the Washington State Department of Transportation 

(“WSDOT”); and (ii) the City’s Department of Public Works uses such Federal financial 

assistance to make certain road and transportation improvements to Right-of-Way within 

the City (collectively, “City Federal Financial Assistance”). 

 

37.13.2. If (1) because this Franchise does not obligate Franchisee to comply with Title VI 

of the Civil Rights Act, 42 U.S.C. § 2000d et seq. (“Title VI”), the City receives a formal 

Title VI compliance letter, a formal Title VI audit finding, or another type of written formal 

determination stating that the City is not in compliance with Title VI, from a state or federal 

agency with jurisdiction over City Federal Financial Assistance or responsibility for 

administrative enforcement of Title VI (each, a “Noncompliance Notice”); or (2) a court 

of competent jurisdiction determines that Franchisee’s use of the Franchise Area pursuant 

to this Franchise results in Franchisee being subject to Title VI because the City receives 

and uses City Federal Financial Assistance to make certain road and transportation 

improvements to Right-of-Way within the Franchise Area (a “Title VI Determination”), 
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then the following shall apply: 

 

A. If the City receives notice or reasonably believes that a Noncompliance Notice 

is or may be forthcoming, the City shall notify Franchisee of the same in writing 

and, if applicable, provide a copy of the notice that the City received, within ten 

(10) business days of receiving such notice; 

  

B. If the City receives a Noncompliance Notice, the City shall notify Franchisee of 

the same in writing, and provide a copy of the notice that the City received, within 

ten (10) business days of receiving such Noncompliance Notice; 

 

C. The City shall provide Franchisee with the opportunity to attend and participate 

in all meetings and other communications with representatives of the applicable 

state or federal agency or representative that relate to: (1) any actual or potential 

Noncompliance Notice, or (2) the issue of whether Franchisee’s use of the 

Franchise Area pursuant to this Franchise results in Franchisee being subject to 

Title VI because the City receives and uses City Federal Financial Assistance to 

make certain road and transportation improvements to Right-of-Way within the 

Franchise Area; 

 

D. Either Party may submit a written request to the other Party that the Parties enter 

into good faith negotiations regarding potential amendments to the terms and 

conditions of this Franchise that are necessary to comply with Title VI and, 

following the receiving party’s receipt of such a written request, the parties shall 

enter into such negotiations. 

 

37.13.3. Should the parties reach agreement regarding any amendments negotiated 

pursuant to Section 37.13.2.D, the parties shall memorialize such amendments and seek 

approval of the same. Such amendments shall not become effective unless and until 

approved by City ordinance and accepted in writing by Franchisee in accordance with 

applicable laws and this Franchise. If the parties are unable to reach agreement regarding 

any such amendments within ninety (90) days after the date on which negotiations pursuant 

to Section 37.13.2.D commenced, or such longer negotiation time period as may be agreed 

upon by the parties, then the City may terminate this Franchise. 

 

37.13.4. Notwithstanding the foregoing or anything in this Franchise to the contrary, this 

Section 37.13 shall not, in any manner, limit or restrict Franchisee’s right to appeal or 

otherwise challenge any Noncompliance Notice, Title VI Determination, or other finding 

or determination that Franchisee is subject to Title VI. Any such appeal or challenge by 

Franchisee shall not limit, relieve, or delay Franchisee from entering into or participating 

in any negotiations with the City pursuant to Section 37.13.2.D. If the Parties reach 

agreement regarding any amendment negotiated pursuant to Section 37.13.2.D prior to the 

conclusion of any appeal or other challenge by Franchisee as described in this subsection 

(“Executed Amendment”), then, following the conclusion of any such appeal or other 

challenge: (1) either Party may submit a written request to the other Party that the Parties, 

in good faith, review whether the rights and obligations of the parties under the Executed 

Amendment are consistent with the outcome of any such appeal or other challenge, 
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including whether any obligations imposed on Franchisee under the Executed Amendment 

are not required by Title VI or other applicable federal laws, and enter negotiations 

regarding potential amendments to the Executed Amendment that may be desired or 

necessary given the outcome of any such appeal or other challenge; (2) following the 

receiving Party’s receipt of such a written request, the Parties shall enter into such review 

and negotiations; and (3) if the City has terminated this Franchise pursuant to Section 

37.13.3 and the outcome of any such appeal or challenge by Franchisee determines that 

Franchisee is not subject to Title VI or that the City is not obligated to require Franchisee 

to comply with Title VI under this Franchise, the City shall promptly commence 

proceedings to reinstate this Franchise in the form it was in prior to the date on which 

negotiations pursuant to Section 37.13.2.D commenced, unless otherwise agreed by the 

Parties in writing. 

 

Section 37.14. Mutual Negotiation. This Franchise was mutually negotiated by the Franchisee and 

the City and has been reviewed by the legal counsel for both parties. Neither party will be deemed 

to be the drafter of this Franchise. 

 

Section 37.15. Risk. Franchisee acknowledges by acceptance of the grant that it has read the terms 

and conditions of this agreement carefully, and accepts all reasonable risks related to the possible 

interpretation of the provisions, terms, and conditions of this agreement. 

 

Section 38. Severability.  

If any section, subsection, sentence, clause, phrase, or word of this Ordinance is held to be invalid 

or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality 

thereof shall not affect the validity or constitutionality of any other section, subsection, sentence, 

clause, phrase, or word of this Ordinance. 

 

Section 39. Publication of Summary Authorized. 

The City Clerk is authorized and directed to publish a summary hereof in accordance with RCW 

35A.13.200 and 35A.12.160. 

 

Section 40. Corrections.  

The City Clerk and codifiers of the ordinance are authorized to make necessary corrections to this 

ordinance, including, but not limited to, the correction of scrivener/clerical errors, references, 

ordinance numbering, section/subsection numbers, and any references thereto. 

 

Section 41. Ordinance Effective Date.  

This ordinance shall take effect five (5) calendar days after passage and publication of an approved 

summary thereof consisting of the title (“Effective Date”). 
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PASSED BY THE CITY COUNCIL OF THE CITY OF FIRCREST, WASHINGTON, at 

a regular meeting thereof this 9th day of June, 2026. 

 

 

      APPROVED: 

  
___________________________________ 

    Nikki Bufford, Mayor 

 

 

ATTEST: 

 
_________________________________ 

Arlette Burkhart, City Clerk 
 

 

APPROVED AS TO FORM: 

 
_________________________________ 

Joanna Eide, City Attorney 
 

 

   Publication Date: 

   Effective Date: 
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EXHIBIT “A” 

 

STATEMENT OF ACCEPTANCE 

 

 

Forged Fiber 37, LLC, a Delaware limited liability company, for itself, its successors and assigns, 

hereby accepts and agrees to be bound by all lawful terms, conditions, and provisions of the 

Franchise attached hereto and incorporated herein by this reference.    

 

Forged Fiber 37, LLC 

a Delaware limited liability company 

 

By: __________________________ 

 

Its: __________________________ 

 

 

 

By : __________________________  Date: _________________________________        

 

Name: _________________________   

 

Title:  __________________ 
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 FIRCREST CITY COUNCIL AGENDA SUMMARY 

  

AGENDA TOPIC: Ezee Fiber Franchise Agreement 

ITEM: 12B 

DATE: June 9, 2026 

FROM: Dawn Masko, City Manager 

Joanna Eide, City Attorney 

 

RECOMMENDED MOTION: I move to adopt Ordinance No. _____, authorizing the 

City Manager to execute a ten-year franchise agreement with Ezee Fiber Washington Assets, 

LLC. 
 

 

PROPOSAL:  The City Council is being asked to authorize the City Manager to execute a 

Franchise Agreement with Ezee Fiber Washington Assets, LLC, for the purposes of constructing, 

operating, and maintaining a fiber optics telecommunications network within the City’s rights-of-

way, pursuant to RCW 35A.47.040.  

 

FISCAL IMPACT: None.  While revenue-based franchise fees are prohibited under state law, 

Fircrest may recoup administrative costs of the franchise, and charge site-specific fees (permits). 

Additionally, the franchisee will be responsible for its own costs of construction and any required 

relocation or removal of their facilities per the terms of the franchise agreement.  

 

ADVANTAGES: As fiber companies expand their area throughout Washington State, residents 

may benefit from having additional options for services in the marketplace. 
 

DISADVANTAGES: Construction activities associated with installation of telecommunications 

infrastructure may result in temporary disruptions within the public right-of-way. 

 

ALTERNATIVES: The City Council could decline to approve the franchise agreement as 

presented and direct staff to continue negotiations with Ezee Fiber regarding the agreement terms. 

 

BACKGROUND: Pursuant to RCW 35A.47 and applicable federal law, the City is authorized to 

grant utility franchises permitting companies to occupy public right-of-way for the construction, 

operation, and maintenance of telecommunication facilities.   

 

A franchise agreement provides a non-exclusive right to use the public rights of way and functions 

similarly to a master permit. However, it does not exempt the franchise holder from complying 

with applicable permitting processes, plan review requirements, coordination with existing utilities 

and franchise holders, permit fees, and other land use or development regulations.  The agreement 

also requires the franchise holder to relocate facilities, at its own expense, if necessary to 

accommodate public projects or improvements.  

 

The proposed franchise agreement grants Ezee Fiber Washington Assets, LLC the non-exclusive 

right to install, maintain, and repair telecommunications infrastructure within the City’s rights-of-

way and establishes the terms and conditions governing that use to ensure clarity, predictability, 

and protection for both parties. 
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The City received a franchise request from Ezee Fiber in June 2025.  During that time, the City 

was developing a standard franchise agreement template for telecommunications providers. Upon 

completion of the template, it was provided to Ezee Fiber and the parties subsequently engaged in 

negotiations regarding the agreement language and conditions.  Those negotiations have now 

concluded, and both parties have agreed to the proposed terms.  

 

The attached ordinance and franchise agreement have been reviewed and approved by both Ezee 

Fiber and the City Attorney, and first reading held at the May 26, 2026 City Council meeting. If 

adopted by the City Council, the ordinance will authorize a 10-year, non-exclusive franchise 

agreement with Ezee Fiber Washington Assets, LLC. 

 

 

ATTACHMENTS:   Ordinance – Franchise Agreement 
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CITY OF FIRCREST 

ORDINANCE NO. _______ 

 

AN ORDINANCE OF THE CITY OF FIRCREST, WASHINGTON, 

GRANTING TO EZEE FIBER WASHINGTON ASSETS, LLC AND ITS 

AFFILIATES, SUCCESSORS, AND ASSIGNS A NONEXCLUSIVE 

FRANCHISE FOR TEN YEARS, TO CONSTRUCT, MAINTAIN, OPERATE, 

REPLACE, AND REPAIR A FIBER OPTIC TELECOMMUNICATIONS 

NETWORK, IN, ACROSS, OVER, ALONG, UNDER, THROUGH, AND 

BELOW THE PUBLIC STREET RIGHTS-OF-WAY OF THE CITY OF 

FIRCREST, WASHINGTON; PROVIDING FOR SEVERABILITY; AND 

ESTABLISHING AN EFFECTIVE DATE. 

 

 

WHEREAS, Ezee Fiber Washington Assets, LLC (the “Franchisee” or “Grantee”) has requested 

that the City Council grant a nonexclusive franchise (this “Franchise”) for purposes of operating 

and maintaining a fiber optic telecommunications network; and 

 

WHEREAS, the City Council has the authority to grant franchises for the use of its streets and 

other public ways and properties pursuant to RCW 35A.47.040 for, inter alia, conduits, wires, and 

appurtenances for transmission of signals and other methods of communications; and 

 

WHEREAS, the City of Fircrest finds that it is in the public interest to grant such a franchise, 

which will specify the rights and duties of Ezee Fiber Washington Assets, LLC; and 

 

WHEREAS, in granting such a nonexclusive franchise the City reserves such other powers and 

authorities granted to Washington code cities by general law and specifically reserves its right to 

adopt further regulations under its police powers. 

 

 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF FIRCREST DO 

ORDAIN AS FOLLOWS:  
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Section 1.  Definitions. 

Where used in this Franchise the following terms shall be defined as follows: 

Section 1.1.  “City” means the City of Fircrest, Washington, a municipal corporation of the State 

of Washington, and its respective successors and assigns. 

Section 1.2.  “Council” means the City of Fircrest Council acting in its official capacity. 

Section 1.3.  “Director” means the Public Works Director, or designee, of the City of Fircrest 

Public Works Department. 

Section 1.4.  “Facilities” means one or more elements of Franchisee’s telecommunications 

network, with all necessary cables, wires, conduits, ducts, pedestals, antennas, electronics, and 

other necessary appurtenances; provided that new utility poles for overhead wires or cabling are 

specifically excluded unless otherwise specifically approved by the City. For the purposes of this 

Franchise the term Facilities excludes “microcell” facilities, “minor facilities,” “small cell 

facilities,” all as defined by RCW 80.36.375, and “macrocell” facilities, including towers and new 

base stations and other similar facilities used for the provision of “personal wireless services” as 

defined by RCW 80.36.375. 

Section 1.5.  “Franchise Area” means the rights-of-way of the City of Fircrest. 

Section 1.6.  “Franchisee” means Ezee Fiber Washington Assets, LLC and its respective 

successors and assigns if consented to by the City of Federal Way as provided in Section 24 herein. 

Section 1.7.  “FMC” means the Fircrest Municipal Code. 

Section 1.8.  “Services” means telephone service (as such term is defined in RCW 82.16.010), 

internet access, private line, cell network front- and backhaul and leasing of Franchisee’s 

telecommunications Facilities to third parties. 

Section 2. Franchise Granted.  

The following provisions establish the terms and conditions of the franchise granted herein: 

Section 2.1. Pursuant to RCW 35A.47.040, the City of Fircrest, a Washington municipal 

corporation (hereinafter “Fircrest” or “Grantor”), hereby grants to the Franchisee, its affiliates, 

heirs, successors, legal representatives, and assigns, subject to the terms and conditions herein, a 

non-exclusive Franchise to enter, occupy, and use public street Right-of-Ways (as hereinafter 

defined) for constructing, installing, operating, maintaining, repairing, and removing wireline 

facilities necessary to provide telecommunications services and for operation of its Facilities on 

property located within the corporate boundaries of the City of Fircrest for a period of ten (10) 

years, unless terminated sooner as hereinafter provided or pursuant to other applicable law, 

beginning on the Effective Date of this ordinance subject to Acceptance within thirty (30) days of 

the effective date of this ordinance by Franchisee per Section 41 of this Franchise. The Franchisee 

agrees that its use of the Franchise Area shall, at all times, be subordinate and subject to the City and 

the public's need for municipal infrastructure, travel, and access to the Franchise Area, except as may 

be otherwise required by law. 
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Section 2.2. This Franchise ordinance permits the Franchisee to enter, occupy, and use public street 

Right-of-Ways to construct, operate, maintain, replace, relocate, upgrade, remove, excavate, 

acquire, restore, and use the public street Rights-of-Way located in the City of Fircrest, for 

operation of its Facilities subject to applicable provisions of the Fircrest Municipal Code (“FMC”) 

and permits issued pursuant to this Franchise. Public street “Rights-of-Way” (hereinafter “Rights-

of-Way”) means land acquired or dedicated by the City of Fircrest for public roads, streets, alleys, 

courts, boulevards, sidewalks, lanes, public ways, circles, utility easements that may or may not 

contain utility poles and only to the extent such Rights-of-Way are opened, but does not include: 

WSDOT-managed state highways; land dedicated for roads, streets, and highways not opened and 

not improved for motor vehicle use by the public; federally-granted trust lands or forest board trust 

lands; lands owned or managed by the state parks and recreation commission; or federally-granted 

railroad rights-of-way acquired under 43 U.S.C. § 912 and related provisions of federal law that 

are not open for motor vehicle use. Rights-of-Way for the purpose of this Franchise do not include: 

buildings, other Fircrest-owned physical facilities, parks, poles, conduits, fixtures, real property or 

property rights owned by Fircrest, or similar facilities or property owned by or leased to Fircrest. 

Franchisee is required to obtain a lease or similar agreement for the usage of any Fircrest or third-

party-owned poles, conduit, fixtures, or structures. Except as expressly provided otherwise in this 

Franchise, Franchisee shall construct, install, operate, maintain, repair, and remove its facilities at 

its expense. If Franchisee desires to expand the services provided within the City, it shall provide 

written notification of the addition of such services prior to the addition of the service; provided, 

however, that Franchisee may not offer Cable Services as defined in 47 U.S.C. § 522(6) or wireless 

communications facilities, including but not limited to small cell facilities and other personal 

wireless services, without obtaining a new franchise or an amendment to this Franchise approved 

by the Council. 

 

Section 2.3. Any rights, privileges, and authority granted to Franchisee under this Franchise are 

subject to the legitimate rights of the police power of the City to adopt and enforce general 

ordinances necessary to protect the safety and welfare of the public, and nothing in this Franchise 

excuses Franchisee from its obligation to comply with all applicable general laws enacted by the 

City pursuant to such power. Any conflict between the terms or conditions of this Franchise and 

any other present or future exercise of the City's police powers will be resolved in favor of the 

exercise of the City's police power. 

 

Section 3. Authority Limited to Occupation of Public Rights-of-Way for Services. 

Section 3.1. The authority granted herein is a limited authorization to occupy and use the Rights-

of-Way throughout the City of Fircrest (the “Franchise Area”) for the purposes specifically 

authorized by Section 2 of this Franchise. The Franchisee is authorized to place its Facilities in the 

Rights-of-Way only consistent with this Franchise, the Fircrest Zoning Code, the Comprehensive 

Plan, the current Fircrest Road Design and Construction Standards, and applicable provisions of 

the FMC and any other applicable law, order, or rule. Nothing contained herein shall be construed 

to grant or convey any right, title, or interest in the Rights-of-Way of Fircrest to the Franchisee. 

Franchisee hereby warrants that it expects to provide telecommunications services within Fircrest, 

consistent with the authority granted to it by the Washington State Utilities and Transportation 

Commission as that term is defined by federal law (“Services”). 
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Section 3.2 This Franchise permits Franchisee the right to install and operate its Facilities. Any 

third-party provider that provides telecommunications services and which uses Franchisee’s 

telecommunications network must have a separate franchise to use the Right-of-Way. This 

Franchise does not permit the Franchisee to offer cable internet services or Cable Service as that 

term is defined in 47 U.S.C. § 522(6) by wireline transmission. 

 

Section 3.3. Franchisee may not install any facility, infrastructure, wires, lines, cables, or other 

equipment, on any Fircrest property other than a Right-of-Way, or upon private property without 

the owner’s prior written consent, or upon any Fircrest public or privately-owned poles or conduits 

without Fircrest’s prior written consent. Nothing contained within this Franchise shall be construed 

to grant or convey any right, title, or interest in Fircrest’s Rights-of-Way to Franchisee 

other than permitting the Franchisee to provide the Services, and such permitted use shall be 

subordinate to the primary use of the Right-of-Way as a public thoroughfare. If Franchisee desires 

to expand the Services provided within Fircrest, it shall request a written amendment to this 

Franchise. If Franchisee desires to use Fircrest-owned property, including utility facilities, poles, 

and structures within the Rights-of-Way, or to site new structures in the Rights-of-Way, it shall 

enter into a separate lease, site-specific agreement, or license agreement with the City of Fircrest. 

 

Section 3.4. Franchisee may, without Fircrest’s prior written approval, offer or provide capacity 

or bandwidth to its customers consistent with this Franchise provided: 

(a) Franchisee at all times retains exclusive control over and responsibility for its 

telecommunications system, Facilities, and related components and/or portions of its Facilities, 

and Services, and remains responsible for constructing, installing, and maintaining the same 

pursuant to the terms and conditions of this Franchise; 

(b) Franchisee may not grant rights to any customer or lessee that are greater than any 

permitted use that Franchisee has pursuant to this Franchise; 

(c) Such customer or lessee shall not be construed to be a third-party beneficiary under this 

Franchise; and 

(d) No such customer or lessee may use the telecommunications system or Franchisee’s 

Facilities for any purpose not authorized by this Franchise, nor to sell or offer for sale any service 

to Fircrest citizens without all required business licenses, permits, franchise, or other form of state-

wide approval. 

 

Section 4. Non-Exclusive Franchise Grant.  

This Franchise is granted upon the express condition that it shall not in any manner prevent Fircrest 

from granting other or further franchises in, along, over, through, under, below, or across any said 

Rights-of-Way. This Franchise shall in no way prevent or prohibit Fircrest from using any of said 

roads, streets, or other public properties or affect its jurisdiction over them or any part of them, and 

Fircrest shall retain power to make all necessary changes, dedication, establishment, improvement, 

relocations, repairs, and maintenance of same as Fircrest may deem fit, including the dedication, 

establishment, improvement, and maintenance of all new Rights-of-Way, thoroughfares and other 

public properties of every type and description. 
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Section 5. Location of Facilities. 

Section 5.1. Franchisee may locate its Facilities anywhere within the Franchise Area consistent 

with and subject to Fircrest's Design and Construction Standards and subject to Fircrest’s 

applicable municipal code requirements to the extent consistent with applicable laws. Franchisee 

shall not be required to amend this Franchise to construct Facilities within the Franchise Area, 

provided that Franchisee does not expand its Services beyond those specifically granted by this 

Franchise. 

 

Section 5.2. Nothing in this Franchise shall be construed to create a duty upon the City to be 

responsible for the construction of facilities or to modify Public Ways to accommodate the 

Franchisee's Facilities. Franchisee will maintain a minimum underground horizontal separation of 

five (5) feet from City water, sanitary sewer, and storm sewer facilities and ten (10) feet from 

above- ground City water facilities; provided, that for development of new areas, the City, in 

consultation with Franchisee and other utility purveyors or authorized users of the public way, will 

develop guidelines and procedures for determining specific utility locations. 

 

Section 5.3. To the extent that any Rights-of-Way within the Franchise Area are part of the state 

highway system (“State Highways”), are considered managed access by Fircrest, and are governed 

by the provisions of Chapter 47.24 RCW and applicable Washington State Department of 

Transportation (WSDOT) regulations, Franchisee shall comply fully with said requirements in 

addition to local ordinances and other applicable regulations. Without limitation of the foregoing, 

Franchisee specifically agrees that: 

(a) any pavement trenching and restoration performed by Franchisee within State Highways 

shall meet or exceed applicable WSDOT requirements; 

(b) any portion of a State Highway damaged or injured by Franchisee shall be restored, 

repaired and/or replaced by Franchisee to a condition that meets or exceeds applicable WSDOT 

requirements; and 

(c) without prejudice to any right or privilege of Fircrest, WSDOT is authorized to enforce 

in an action brought in the name of the State of Washington any condition of this Franchise with 

respect to any portion of a State Highway. 

 

Section 6. Relocation of Facilities. 

 

Section 6.1. Relocation Requirement. Fircrest may require Franchisee, and Franchisee covenants 

and agrees, to protect, support, relocate, remove, and/or temporarily disconnect or relocate its 

Facilities within the Rights-of-Way when reasonably necessary for construction, alteration, repair, 

or improvement of the Rights-of-Way for purposes of and for public welfare, health, or safety or 

traffic conditions, dedications of new Rights-of-Way and the establishment and improvement 

thereof, widening and improvement of existing Rights-of-Way, street vacations, freeway 

construction, change or establishment of street grade, or the construction of any public 

improvement or structure by any governmental agency acting in a governmental capacity or as 

otherwise necessary for the operations of Fircrest or other governmental entity; provided that 

Franchisee may temporarily bypass in the authorized portion of the same Rights-of-Way upon 

Fircrest’s prior written approval, which approval shall not unreasonably be withheld, conditioned, 

or delayed, any Facilities required to be temporarily disconnected or removed. For the avoidance 
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of doubt, such projects shall include any Right-of-Way improvement project, even if the project 

entails, in part, related work funded and/or performed by or for a third party, provided that such 

work is performed for the public benefit, but shall not include, without limitation, any other 

improvements or repairs undertaken by or for the primary benefit of third-party private entities. 

Collectively, all such projects described in this Section 6.1 shall be considered a “Public 

Improvement Project.” Except as otherwise provided by law, the costs and expenses associated 

with relocations or disconnections ordered pursuant to this Section 6.1 shall be borne by 

Franchisee, and not by Fircrest. Franchisee shall complete the relocation of its Facilities at no 

charge or expense to Fircrest. 

 

Section 6.2. Relocation - Third Party Structures. If the request for relocation from Fircrest 

originates due to a Public Improvement Project, in which structures or poles are either replaced 

or removed, then Franchisee shall relocate or remove its Facilities as required by Fircrest, and at 

no cost to Fircrest, subject to the procedure in Section 6.5.  

 

Section 6.3. Locate. Upon Fircrest’s request, or a third party performing work in the Right-of-

Way, and in order to facilitate the design of street and Rights-of-Way improvements, Franchisee 

agrees, at its sole cost and expense, to locate by field markings or by locating on design drawings, 

and if reasonably determined necessary by Fircrest, to excavate and expose its Facilities for 

inspection so that the Facilities' location may be taken into account in the improvement design. 

The decision as to whether any Facilities need to be relocated to accommodate Fircrest’s Public 

Improvement Projects shall be made by Fircrest upon review of the location and construction 

of Franchisee’s Facilities. Fircrest shall provide Franchisee at least fourteen (14) calendar days’ 

written notice prior to any excavation or exposure of Facilities. 

 

Section 6.4. Notice and Relocation Process. If Fircrest determines that the project necessitates the 

relocation of Franchisee’s existing Facilities, Fircrest shall provide Franchisee in writing with a 

date by which the relocation shall be completed (the “Relocation Date”) consistent with RCW 

35.99.060(2). In calculating the Relocation Date, Fircrest shall consult with Franchisee and 

consider the extent of facilities to be relocated, the service requirements, and the construction 

sequence for the relocation, within Fircrest’s overall project construction sequence and constraints, 

to safely complete the relocation. Franchisee shall complete the relocation by the Relocation Date, 

unless Fircrest or a reviewing court establishes a later date for completion, as described in RCW 

35.99.060(2). To provide guidance on this notice process, Fircrest will make reasonable efforts to 

engage in the following recommended process, absent an emergency posing a threat to public 

safety or welfare or an emergency beyond the control of Fircrest that will result in severe 

consequences to Fircrest or the public: 

(a) Fircrest will consult with the Franchisee in the predesign phase of any Public 

Improvement Project to coordinate the project's design with the Franchisee’s Facilities within such 

project’s area. 

(b) Franchisee shall participate in predesign meetings until such time as (i) both parties 

mutually determine that Franchisee’s Facilities will not be affected by the Public Improvement 

Project, or (ii) until Fircrest provides Franchisee with written notice regarding the relocation as 

provided in subsection (d) below. 

(c) Franchisee shall, during the predesign phase, evaluate and provide comments to Fircrest 

related to any alternatives to possible relocations. Fircrest agrees to consider any alternatives 
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proposed by the Franchisee, but the final decision accepting or rejecting any specific alternative 

shall be within Fircrest’s sole discretion. 

(d) Fircrest will provide Franchisee with its decision regarding the relocation of Franchisee's 

Facilities as soon as reasonably possible prior to the commencement of the construction of such 

Public Improvement Project; provided, however that in the event that the provisions of a state or 

federal grant require a different notification period or process than that outlined in Section 6.4, 

Fircrest shall notify the Franchisee during the predesign meetings and the process mandated by the 

grant funding shall control. 

(e) After receipt of such notice and plans and specifications, Franchisee shall complete the 

relocation of its Facilities to accommodate such Public Improvement Project, at no charge or 

expense to Fircrest, at least ten days prior to commencement of construction of such 

improvements, unless such other timeline is provided by Fircrest or if extended by a Force Majeure 

Event. Such timeline may be extended by a mutual agreement. 

 

(f) Fircrest may require the relocation of the Facilities at Franchisee’s expense in the event 

of an unforeseen emergency that creates an immediate threat to the public safety, health, or welfare. 

Franchisee shall relocate its Facilities within the period specified by Fircrest. 

 

Section 6.5. Alternative Arrangements. The provisions of this Section 6 shall in no manner 

preclude or restrict Franchisee from making any arrangements it may deem appropriate when 

responding to a request for relocation of its Facilities by any person or entity other than Fircrest, 

where the facilities to be constructed by said person or entity are not or will not become Fircrest- 

owned, operated, or maintained facilities, provided that such arrangements do not unduly delay a 

Fircrest construction project. 

 

Section 6.6. Contractor Delay Claims. Franchisee shall be solely responsible for the out-of- pocket 

costs incurred by Fircrest for delays in a Public Project to the extent the delay is caused by or arises 

out of Franchisee’s failure to comply with the final schedule for the relocation other than as a result 

of a Force Majeure Event or causes or conditions caused by the acts or omissions of Fircrest or 

any third party unrelated to Franchisee. Franchisee vendors and contractors shall not be considered 

unrelated third parties. Such out-of-pocket costs may include, but are not limited to, payment to 

Fircrest’s contractors and/or consultants for increased costs and associated court costs, interest, 

and attorney fees incurred by Fircrest to the extent directly attributable to such Franchisee’s caused 

delay in the Public Project. 

 

Section 6.7. Indemnification. Franchisee will indemnify, hold harmless, and pay the costs of 

defending Fircrest, in accordance with the provisions of Section 16, against any and all claims, 

suits, actions, damages, or liabilities for delays on Fircrest’s construction projects caused by or 

arising out of the failure of Franchisee to remove or relocate its Facilities as provided herein; 

provided, that Franchisee shall not be responsible for damages due to delays caused by 

circumstances beyond the control of Franchisee or the sole negligence or willful misconduct of 

Fircrest or any unrelated third party. 

 

Section 6.8. Fircrest’s Costs. If Franchisee fails, neglects, or refuses to remove or relocate its 

Facilities as directed by Fircrest following the procedures outlined in Section 6.1 through Section 

6.4., then upon at least ten (10) calendar days written notice to Franchisee, Fircrest may perform 
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such work (including removal) or cause it to be done, and Fircrest’s costs shall be paid by 

Franchisee pursuant to Section 15.3 and Section 15.4, and Fircrest shall not be responsible for any 

damage to the Facilities. 

 

Section 6.9. Survival. The provisions of this Section 6 shall survive the expiration or termination 

of this Franchise during such time as Franchisee continues to have Facilities in the Rights-of-Way. 

 

Section 7. Undergrounding of Facilities. 

Section 7.1. To the degree reasonably feasible, and if consistent with Fircrest’s design standards, 

Franchisee should underground as much of its facilities as feasible. Franchisee shall not be required 

to underground any portion of the Facility that must technically remain above-ground to operate. 

If Fircrest requires undergrounding of wirelines (either telecommunications or electrical) and 

allows Franchisee’s Facilities to remain above-ground, then Franchisee shall cooperate with 

Fircrest and modify the affected Facilities to incorporate the placement of wireline services 

underground and internal to the pole if the replacement pole is hollow (for example electrical and 

fiber) or otherwise consistent with a design plan agreed to between Fircrest and Franchisee, at no 

cost to Fircrest. 

 

Section 7.2. Franchisee shall not remove any underground Facilities that require trenching or other 

opening of the Rights-of-Way, except as provided in this Section 7.2. Franchisee may remove any 

underground Facilities from the Right-of-Way that have been installed in such a manner that they 

can be removed without trenching or other opening of the Right-of-Way, or if otherwise permitted 

by Fircrest. When Fircrest determines, in Fircrest’s reasonable discretion, that Franchisee’s 

underground Facilities must be removed to eliminate or prevent a hazardous condition, Franchisee 

shall remove such Facilities at Franchisee’s sole cost and expense. Franchisee must apply and 

receive a permit, pursuant to Section 9, prior to any such removal of underground Facilities from 

the Right-of-Way and must provide as-built plans and maps pursuant to Section 8.1. 

 

Section 7.3. The parties agree that this Franchise does not limit the City's under federal law, state 

law, or local ordinance, to require the undergrounding of utilities. 

 

Section 7.4. The provisions of this Section 7 shall survive the expiration, revocation, or termination 

of this Franchise. Nothing in this Section 7 shall be construed as requiring Fircrest to pay any costs 

of undergrounding any of the Franchisee’s Facilities. 

 

Section 8. Maps and Records. 

Section 8.1. Franchisee shall provide to City upon request and at no cost, a copy of all as-built 

plans, maps, and records, including revealing the final location, depth below surface or ground or 

grade of a Right-of-Way, any related existing equipment to which the Facilities are connected, and 

condition of its Facilities within the Rights-of-Way.  Such records shall be provided in a format 

acceptable to the City within thirty (30) days of the installation of the Facilities. Upon written 

request of the City, Franchisee shall update such map to reflect actual or anticipated improvements 

to the system. Any such map (or update thereof) so submitted shall be for informational purposes 

only and shall not obligate Franchisee to undertake any specific improvements, nor shall such map 

be construed as a proposal to undertake any specific improvements. With respect to excavations 

by Franchisee near any other facilities in the Rights-of-Way, Franchisee and the City shall each 
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comply with its respective obligations pursuant to Chapter 19.122 RCW and any other applicable 

State or local law. 

 

Section 8.2. Within thirty (30) calendar days of a written request from the Public Works 

Director, the Franchisee shall furnish Fircrest with information sufficient to reasonably 

demonstrate that the Franchisee has complied with all applicable requirements of this Franchise.  

 

Section 8.3. All books, records, maps, and other documents maintained by Franchisee with respect 

to its Facilities within the Rights-of-Way shall be made available for inspection by Fircrest at 

reasonable times and intervals; provided, however, that nothing in this Section 8.3 shall be 

construed to require Franchisee to violate state or federal law regarding customer privacy, nor shall 

this Section 8.3 be construed to require Franchisee to disclose proprietary or confidential 

information without adequate safeguards for its confidential or proprietary nature. Unless 

otherwise permitted or required by State or federal law, nothing in this Section 8.3 shall be 

construed as permission to withhold relevant customer data from Fircrest that Fircrest 

requests in conjunction with a tax audit or review; provided, however, Franchisee may redact 

identifying information such as names, street addresses (excluding city and zip code), social 

security numbers, or Employer Identification Numbers related to any confidentiality agreements 

Franchisee has with third parties. 

 

Section 8.4. Franchisee shall be responsible for clearly and conspicuously identifying work as 

confidential or proprietary and shall provide a brief written explanation as to why such 

information is confidential and how it may be treated as such under State or federal law. In the 

event that Fircrest receives a public records request under the Washington State Public Records 

Act, Chapter 42.56 RCW, or similar law for the disclosure of information Franchisee has 

designated as confidential, trade secret, or proprietary, Fircrest shall advise Franchisee and provide 

within a reasonable time with a copy of any written request by the party demanding access to such 

information so that Franchisee may take appropriate steps to protect its interests. Failure of 

Franchisee to timely institute an action and obtain an injunction against disclosure of the 

information or records responsive to a public records request will be deemed as consent to 

disclosure. Franchisee shall defend, indemnify, and hold City harmless from any claim or 

judgment, including, but not limited to, any penalties or costs assessed under the Public Records 

Act or other Washington State or federal law. 
 

Section 8.5. Nothing in Section 8.3 or Section 8.4 prohibits Fircrest from complying with the 

Washington state Public Records Act, Chapter 42.56 RCW or any other applicable law or court 

order requiring the release of public records, and Fircrest shall not be liable to Franchisee for 

compliance with any law or court order requiring the release of public records. Fircrest shall 

comply with any injunction or court order obtained by Franchisee that prohibits the disclosure of 

any such confidential records. 

 

Section 8.6. On an annual basis, upon thirty (30) calendar days' prior written notice, Fircrest shall 

have the right to conduct an independent audit of Franchisee’s records reasonably related to the 

administration or enforcement of this Franchise in accordance with GAAP. 
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Section 9. Work in the Rights-of-Way – Standards, Permits, Emergencies, Limitation, and 

Vegetation. 

Section 9.1. During any period of relocation, construction, or maintenance, all work performed by 

Franchisee or its contractors shall be accomplished in a safe and workmanlike manner, so as 

to minimize interference with the free passage of traffic and the free use of adjoining property, 

whether public or private. Franchisee shall at all times post and maintain proper barricades, flags, 

flaggers, lights, flares, and other measures as required for the safety of all members of the general 

public and comply with all applicable safety regulations during such period of construction as 

required by the ordinances of Fircrest, including but not limited to the Fircrest Municipal Code or 

the laws of the State of Washington, including RCW 39.04.180 for the construction of trench safety 

systems, and the Federal Highway Administration (FHWA) Manual on Uniform Traffic Control 

Devices (MUTCD). The provisions of this Section 9 shall survive the expiration or termination of 

this Franchise and during such time as Franchisee continues to have Facilities in the Rights of 

Way. 
 

Section 9.2.  Emergency Exception to Permit Requirement. In the event of an emergency in which 

Franchisee’s Facilities within the Franchise Area are in a condition as to immediately endanger 

the property, life, health, or safety of any individual, Franchisee may take action immediately to 

correct the dangerous condition without first obtaining any required permit so long as: (1) 

Franchisee informs the City of the nature and extent of the emergency, and the work to be 

performed, prior to commencing the work; and (2) such permit is obtained by Franchisee as soon 

as practicable following cessation of the emergency. 

 

Section 9.3.  No Removal of Underground Conduit. Franchisee shall not remove any underground 

cable or conduit that requires trenching or other opening of the Rights-of-Way along the extension 

of cable to be removed, except as provided in this Section 9.3. Franchisee may remove any 

underground cable and other Facilities from the Right-of-Way that have been installed in such a 

manner that it can be removed without trenching or other opening of the Right-of-Way along the 

extension of cable to be removed, or if otherwise permitted by the City. Franchisee may remove 

any underground cable from the Rights-of-Way where reasonably necessary to replace, upgrade, 

or enhance its Facilities, or per the provisions of this Franchise.  

 

Section 9.4. Removal of Facilities due to Hazardous Conditions. When the City determines, in the 

City’s sole discretion, that Franchisee’s underground Facilities must be removed in order to 

eliminate or prevent a hazardous condition, Franchisee shall remove the cable or conduit at 

Franchisee’s sole cost and expense. Franchisee must apply and receive a permit, pursuant to 

Section 9.5, prior to any such removal of underground cable, conduit, or other related facilities 

from the Right-of-Way and must provide as-built plans and maps pursuant to Section 9.3. 
 

Section 9.5. Permit Required. Whenever Franchisee shall commence work in any Rights-of-Way 

for the purpose of excavation, installation, construction, repair, maintenance, or relocation of its 

Facilities, it shall first apply to and obtain from the City of Fircrest, consistent with the 

requirements of the Fircrest Municipal Code, for a Street Right-of-Way Use Permit to do so at 

Franchisee’s sole cost and expense. During the progress of the work, the Franchisee shall not 

unnecessarily obstruct the passage or proper use of the Rights-of-Way, and all work by the 

Franchisee in the area shall be performed in accordance with applicable Fircrest standards and 
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specifications. In no case shall any work commence within any Rights-of-Way without a permit, 

except as otherwise provided in this Franchise. 

 

Section 9.3. Limitations or Exclusion due to Insufficient Space. Fircrest reserves the right to limit 

or exclude Franchisee’s access to a specific route, public street Right-of-Way or other location 

when, in the judgment of the Public Works Director there is inadequate space (including but not 

limited to compliance with ADA clearance requirements and maintaining a clear and safe passage 

through the Rights-of-Way), a pavement cutting moratorium, unnecessary damage to public 

property, interference with municipal utilities, or for any other reason determined by the Public 

Works Director consistent with applicable law. 

 

Section 9.4. Backfilling Requirements. The Franchisee shall not excavate for a distance of more 

than one hundred feet (100’) without immediately backfilling and compacting to surface grade and 

City standards. Backfilled trench areas within a driving lane must be patched, either temporarily 

or permanently, before the end of the work day in which they have been opened. Trench areas 

within the right-of-way, but not within a driving lane, must also be patched within the time limits 

specified by the City on the right-of-way use permit. Final surface restoration shall be completed 

within thirty (30) days and shall be equal to or better than the surface condition prior to permit 

issuance. 

 

Section 9.5. Asphalt Overlay. Any asphalt overlay completed within the Franchise Area during the 

five (5) year-period immediately prior to the date of permit application shall not be open cut by 

Franchisee unless required by an emergency and subject to the provisions of Section 7.2 above 

and any other applicable provisions of this Franchise. Franchisee shall install new asphalt overlay 

on any street that is open cut, whether in an emergency or otherwise, for a minimum of one (1) 

block (approximately 500 feet) in length in both directions from the open cut, unless determined 

otherwise by the Director. 

 

Section 9.6. If the Franchisee shall at any time plan to make excavations in any area covered by 

this Franchise, the Franchisee shall afford Fircrest, upon receipt of a written request to do so, an 

opportunity to share such excavation. 

 

Section 9.7. As may be required by permit, depending on the impact of the usage of the Rights-of-

Way, Franchisee shall give reasonable advance notice of intended construction to entities or 

persons adjacent to the affected area. Such notice shall contain the dates, contact number, 

nature, and location of the work to be performed. Following performance of the work, Franchisee 

shall restore the Right-of-Way to Fircrest standards in effect at the time of construction except for 

any change in condition not caused by Franchisee. Any disturbance of landscaping, fencing, or 

other improvements on private property caused by Franchisee's work shall, at the sole expense of 

Franchisee, be promptly repaired and restored to the reasonable satisfaction of the property 

owner/resident. Notwithstanding the above, nothing herein shall give Franchisee the right to enter 

onto private property without the prior written permission of such private property owner, or as 

otherwise authorized by applicable law. 

 

Section 9.8. Franchisee may trim trees upon and overhanging on public ways, streets, alleys, 

sidewalks, and other public places of Fircrest to prevent the branches of such trees from coming 

in contact with Franchisee’s Facilities. The right to trim trees in this Section 9.6 shall only apply 
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to the extent necessary to protect above-ground Facilities. Franchisee shall ensure that its tree 

trimming activities protect the appearance, integrity, and health of the trees to the extent 

reasonably possible. In addition, prior to performing trimming adjacent to private property, 

Franchisee shall make reasonable efforts to provide advance notice to the adjacent property 

owner(s), as property owners remain responsible for maintaining vegetation adjacent to their 

property boundaries per Fircrest Municipal Code. Notification may be made via door hanger, 

email, or similar standard outreach method reasonably calculated to inform the affected property 

owner. Nothing in this section shall be construed to shift maintenance responsibility from the 

property owner to the City Franchisee shall be responsible for all debris removal from such 

activities. All trimming, except in emergency situations, is to be done after obtaining a right-of-

way use permit from Fircrest and at the expense of Franchisee. Franchisee may contract for such 

services; however, any firm or individual so retained must first receive a Fircrest-approved right-

of-way use permit prior to commencing such trimming. Nothing herein grants Franchisee any 

authority to act on Fircrest’s behalf, to enter upon any private property, or to trim any tree or natural 

growth not owned by Fircrest. Franchisee shall be solely responsible and liable for any damage to 

any third parties’ trees or natural growth caused by Franchisee’s actions. Franchisee shall 

indemnify, defend, and hold harmless Fircrest from third-party claims of any nature arising out of 

any act or negligence of Franchisee with regard to tree and/or natural growth trimming, damage, 

and/or removal. Franchisee shall reasonably compensate Fircrest or the property owner for any 

damage caused by trimming, damage, or removal by Franchisee. Except in an emergency, all tree 

trimming must be performed under the direction of an arborist certified by the International Society 

of Arboriculture, and in a manner consistent with the most recent issue of “Standards of Pruning 

for Certified Arborists” as developed by the International Society of Arboriculture or its industry 

accepted equivalent (ANSI A300), unless otherwise approved by the Public Works Director or 

his/her designee. 

 

Section 9.9. Franchisee shall meet with Fircrest and other franchise holders and users of the Rights-

of-Way upon written notice as determined by Fircrest, to schedule and coordinate construction in 

the Rights-of-Way. All construction locations, activities, and schedules shall be coordinated, as 

ordered by Fircrest, to minimize public inconvenience, disruption, or damage. 

 

Section 9.10. Franchisee shall inform Fircrest with at least thirty (30) calendar days’ advance 

written notice that it is constructing, relocating, or placing ducts or conduits in the Rights-of-Way 

and provide Fircrest with an opportunity to request that Franchisee provide Fircrest with additional 

duct or conduit and related structures necessary to access the conduit pursuant to RCW 35.99.070. 

 

Section 9.11. Franchisee shall maintain all above-ground improvements that it places on Fircrest’s 

public street Rights-of-Way pursuant to this Franchise. To avoid interference with Fircrest’s ability 

to maintain the Right-of-Way, Franchisee shall provide a clear zone consistent with the Fircrest 

Road Design and Construction Standards. If Franchisee fails to comply with this provision, and 

by its failure, property is damaged, then Franchisee shall be responsible for all damages caused 

thereby, including restoration. 

 

Section 10. One Call Locator Service. 

Prior to doing any work in the Rights-of-Way, the Franchisee shall follow established procedures, 

including contacting the Utility Notification Center in Washington and comply with all applicable 
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state statutes regarding the One Call Locator Service pursuant to Chapter 19.122 RCW. Further, 

upon request, by Fircrest or a third party, Franchisee shall locate its Facilities consistent with the 

requirements of Chapter 19.122 RCW. Fircrest shall not be liable for any damages to Franchisee’s 

Facilities or for interruptions in service to Franchisee’s customers that are a direct result of 

Franchisee’s failure to locate its Facilities within the prescribed time limits and guidelines 

established by the One Call Locator Service, regardless of whether Fircrest issued a permit. 

 

Section 11. Safety Requirements. 

Section 11.1. Franchisee shall, at all times, employ professional care and shall install, maintain, 

and use industry-standard methods for preventing failures and accidents that are likely to cause 

damage, injuries, or nuisances to the public. All structures and all lines, equipment, and 

connections in, over, under, and upon the Rights-of-Ways, wherever situated or located, shall at 

all times be kept and maintained in a safe condition. Franchisee shall comply with all federal, state, 

and municipal safety requirements, rules, regulations, laws, and practices, and employ all 

necessary devices as required by applicable law during the construction, operation, maintenance, 

upgrade, repair, or removal of its Facilities. Additionally, Franchisee shall keep its Facilities free 

of debris and anything of a dangerous, noxious, or offensive nature or which would create a hazard 

or undue vibration, heat, noise, or any interference with municipal services. By way of illustration 

and not limitation, Franchisee shall also comply with the applicable provisions of the National 

Electric Code, National Electrical Safety Code, FCC regulations, and Occupational Safety and 

Health Administration (OSHA) Standards. Upon reasonable notice to Franchisee, Fircrest reserves 

the general right to inspect the Facilities to evaluate if they are constructed and maintained in a 

safe condition. 

 

Section 11.2. The Public Works Director is authorized to order correction or discontinuance of any 

such condition or activities as further described in this Section 11 and in the FMC. The Public 

Works Director shall also have all powers and remedies which may be available under state law, 

the FMC, and this Franchise for securing the correction or discontinuance of any condition 

specified in this section. 

 

Section 11.3. The following are methods the Public Works Director may use, any and all methods 

in ordering correction or discontinuance of any such unsafe conditions or activities as the Public 

Works Director determines appropriate, including but not necessarily limited to: 

(a) Serving of oral or written directives to Franchisee requesting immediate correction or 

discontinuance of the specified condition; 

(b) Service of a notice of civil violation pursuant to Chapter 22.95 FMC or any other 

applicable provision of the Fircrest Municipal Code, ordering the correction or discontinuance of 

a specific condition or activity within any reasonable period as the Public Works Director may 

determine; 

(c) Service of a civil infraction pursuant to Chapter 22.95 FMC or any other applicable 

provision of the Fircrest Municipal Code; 

(d) Revocation of previously granted permits where the Franchisee has failed or refused to 

comply with requirements imposed by Fircrest related to such permits; 

(e) Issuance of a stop work order to immediately stop work until authorization is received 
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from Fircrest to proceed with such work; and 

(f) Service of summons and complaint certified by a Fircrest prosecutor or a citation and 

notice to appear by an arresting peace officer upon the permittee or other responsible person who 

is in violation of this Franchise or other Fircrest ordinances. 

 

Section 11.4. All costs, including administrative costs, incurred by Fircrest in repairing any unsafe 

conditions shall be borne by Franchisee and reimbursed to Fircrest pursuant to Sections 15.3 

and 15.4. 

 

Section 11.5. Additional safety standards include: 

(a) Franchisee shall endeavor to maintain all Facilities in an orderly manner, including, but 

not limited to, the removal of all bundles of unused cable on any aerial facilities and the placement 

of any cables connecting equipment in an orderly manner. 

(b) All installations of equipment, lines, and ancillary facilities shall be installed in 

accordance with industry-standard engineering practices and shall comply with all federal, state, 

and local regulations, ordinances, and laws. 

(c) Any opening or obstruction in the Rights-of-Way or other public places made by 

Franchisee in the course of its operations shall be protected by Franchisee at all times by the 

placement of adequate barriers, fences, or boarding, the bounds of which, during periods of dusk 

and darkness, shall be clearly marked and visible. 

 

Section 12. Work of Contractors and Subcontractors.  

Franchisee’s contractors of any tier shall be licensed and bonded in accordance with state law and 

Fircrest’s ordinances, regulations, and requirements. Work by contractors (of any tier) are subject 

to the same restrictions, limitations, and conditions as if the work were performed by Franchisee. 

Franchisee shall be responsible for all work performed by its contractors (of any tier) and others 

performing work on its behalf as if the work were performed by Franchisee and shall ensure that 

all such work is performed in compliance with this Franchise and applicable law. 

 

Section 13. Restoration after Construction. 

Section 13.1. Franchisee shall, promptly after installation, construction, relocation, maintenance, 

or repair of its Facilities, or within sixty (60) calendar days after abandonment approved pursuant 

to Section 18, remove any obstructions from the Rights-of-Way and restore the surface of the 

Rights-of-Way to at least the same condition the Rights-of-Way were in immediately prior to any 

such installation, construction, relocation, maintenance or repair, provided Franchisee shall not be 

responsible for any changes to the Rights-of-Way not caused by Franchisee or anyone doing work 

for Franchisee nor for reasonable wear and tear. The Public Works Director or their designee shall 

have final approval of the condition of such Rights-of-Way after restoration. All concrete encased 

survey monuments that have been disturbed or displaced by such work shall be restored pursuant 

to federal, state (such as Chapter 332-120 WAC), and local standards and specifications. 
 

Section 13.2. Franchisee agrees to promptly complete all restoration work and to promptly repair 

any damage caused by work to the Franchise Area or other affected area at its sole cost and 

expense and according to the time and terms specified in the construction permit issued by 
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Fircrest. All work by Franchisee pursuant to this Franchise shall be performed in accordance with 

applicable Fircrest standards and warranted for at least two (2) years and for undiscovered defects, 

as is standard and customary for this type of work. 

 

Section 13.3. If conditions (e.g., weather) make the complete restoration required under this 

Section 13 impracticable, Franchisee shall temporarily restore the affected Rights-of-Way or 

property. Such temporary restoration shall be at Franchisee’s sole cost and expense. Franchisee 

shall promptly undertake and complete the required permanent restoration when conditions no 

longer make such permanent restoration impracticable. 

 

Section 13.4. If Franchisee does not repair or restore a Right-of-Way or an improvement in or to a 

Right-of-Way within the reasonable time agreed to by the Public Works Director, or his/her 

designee, upon ten (10) calendar days’ notice to Franchisee, Fircrest may repair the damage and 

shall be reimbursed its actual cost within thirty (30) calendar days of submitting an invoice to 

Franchisee in accordance with the provisions of Section 15.3 and Section 15.4. In addition, and 

pursuant to Section 15.3 and Section 15.4, Fircrest may bill Franchisee for expenses associated 

with the inspection of such restoration work. The failure by Franchisee to complete such repairs 

shall be considered a breach of this Franchise and is subject to remedies by Fircrest, including the 

imposition of damages consistent with Section 21. 

 

Section 13.5 The provisions of this Section 13 shall survive the expiration or termination of this 

Franchise so long as Franchisee continues to have Facilities in the Rights-of-Way and has not 

completed all restoration to Fircrest’s standards. 

 

Section 14. Emergency Work/Dangerous Conditions. 

Section 14.1. If any emergency in which any of Franchisee’s Facilities located in the Rights- of-

Way breaks, falls, becomes damaged, or if Franchisee’s Facilities is otherwise in such a condition 

as to immediately endanger the property, life, health or safety of any person, entity, or Fircrest, 

Franchisee shall immediately take the proper emergency measures to repair its Facilities, to cure 

or remedy the dangerous conditions for the protection of property, life, health or safety of any 

person, entity, or Fircrest without first applying for and obtaining a permit as required by this 

Franchise. However, this shall not relieve Franchisee from the requirement of obtaining any 

permits necessary for this purpose, and Franchisee shall apply for all such permits not later than 

the next succeeding day during which the Fircrest City Hall is open for business. Fircrest retains 

the right and privilege to cut, move, or remove any Facilities located within Fircrest Rights-of-

Way, as Fircrest may determine to be necessary, appropriate, or useful in response to any public 

health or safety emergency. 

 

Section 14.2. Fircrest shall not be liable for any damage to or loss of Facilities within the Rights-

of-Way as a result of or in connection with any public works, public improvements, construction, 

grading, excavation, filling, or work of any kind in the Rights-of-Way by or on behalf of Fircrest, 

except to the extent directly caused by the sole negligence, intentional misconduct, or criminal 

actions of Fircrest, its agents, employees or contractors. Fircrest shall further not be liable to 

Franchisee for any direct, indirect, or any other such damages suffered by any person or entity of 

any type as a direct or indirect result of Fircrest’s actions under this Section 13, except to the extent 

caused by the sole negligence, intentional misconduct, or criminal actions of Fircrest, its agents, 
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contractors, or employees. 

 

Section 14.3. In the event Franchisee fails to comply with any applicable federal, state, or City laws, 

ordinances, rules, regulations, or standards or with any of the terms of this Franchise, or whenever the 

construction, installation, or excavation of Facilities authorized by this Franchise has caused or 

contributed to a condition that appears to substantially impair the lateral support of the adjoining 

street or public place, or endangers the public, an adjoining public place, street, electrical or 

telecommunications utilities or Fircrest property, the Public Works Director may direct Franchisee, 

at Franchisee’s own expense, to take reasonable action to protect the public, adjacent public places, 

Fircrest property or street utilities within ten (10) days of written notice by the City, or as may be 

otherwise agreed to in writing by the Parties. Such actions may include the obligation to repair, 

remove, or relocate Facilities pursuant to the terms of this Agreement. If Franchisee fails or refuses 

to promptly take the actions directed by Fircrest, or fails to fully comply with such directions, or 

if emergency conditions exist which require immediate action, before Fircrest can timely contact 

Franchisee to request Franchisee effect the immediate repair, Fircrest may, but in no event is the 

City obligated to, access the Facilities and take such reasonable actions as are necessary to protect 

the public, the adjacent streets, or street utilities, or to maintain the lateral support thereof, or 

reasonable actions regarded as necessary safety precautions, and Franchisee shall be liable to 

Fircrest for the costs thereof. 

 

Section 15. Recovery of Costs, Taxes, and Fees. 

Section 15.1. Franchisee shall pay a fee for the actual administrative expenses incurred by Fircrest 

that are directly related to the receiving and approving this Franchise pursuant to RCW 35.21.860, 

including the costs associated with Fircrest’s legal costs actually and reasonably incurred in 

drafting and processing this Franchise. No permits shall be issued for the installation of 

authorized Facilities until such time as Fircrest has received payment of this fee. Franchisee shall 

further be subject to all permit fees associated with activities undertaken through the authority 

granted in this Franchise or under Fircrest’s laws. Where Fircrest incurs costs and expenses for 

review, inspection, or supervision of activities, including but not limited to reasonable fees 

associated with attorneys, consultants, Fircrest staff and City Attorney time, undertaken through 

the authority granted in this Franchise or any ordinances relating to the subject for which a permit 

fee is not established, Franchisee shall pay such costs and expenses directly to Fircrest in 

accordance with the provisions of Section 15.3. 

 

Section 15.2. Franchisee shall promptly reimburse Fircrest in accordance with the provisions of 

Section 15 for any and all costs Fircrest reasonably incurs in response to any emergency situation 

involving Franchisee’s Facilities, to the extent said emergency is not Fircrest’s fault. Fircrest 

agrees to simultaneously seek reimbursement from any franchisee or permit holder who caused or 

contributed to the emergency situation. 

 

Section 15.3. Franchisee shall reimburse Fircrest within thirty (30) calendar days of submittal by 

Fircrest of an itemized billing for reasonably incurred costs, itemized by project and task, for 

Franchisee’s proportionate share of all actual, identified expenses incurred by Fircrest in altering, 

constructing, installing, maintaining, planning, or repairing of any Fircrest facility as the result of 

the presence of Franchisee’s Facilities in the Rights-of-Way. Such costs and expenses shall 

include, but not be limited to, Franchisee’s proportionate cost of Fircrest personnel assigned to 
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oversee or engage in any work in the Rights-of-Way as a result of the presence of Franchisee’s 

Facilities in the Rights-of-Way. Such costs and expenses shall also include Franchisee’s 

proportionate share of any time spent reviewing construction plans to either accomplish the 

relocation of Franchisee’s Facilities or the routing or rerouting of any utilities so as not to interfere 

with Franchisee’s Facilities. 

 

Section 15.4. The time of Fircrest employees shall be charged at their respective rate of salary, 

including overtime if applicable, plus benefits and reasonable overhead. Any other costs will be 

billed proportionately on an actual cost basis. All billings will be itemized so as to specifically 

identify the costs and expenses for each project and task for which Fircrest claims reimbursement. 

At Fircrest’s option, the billing may be on an annual basis, but Fircrest shall provide the 

Franchisee with Fircrest’s itemization of costs, in writing, at the conclusion of each project for 

information purposes. 

 

Section 15.5. Franchisee hereby warrants that its operations as authorized under this Franchise are 

those of a telephone business as defined in RCW 82.16.010, or service provider as defined in RCW 

35.21.860. As a result, Fircrest will not impose a franchise fee under the terms of this Franchise, 

other than as described herein. Fircrest hereby reserves its right to impose a franchise fee on 

Franchisee if Franchisee's operations as authorized by this Franchise change such that the statutory 

prohibitions of RCW 35.21.860 no longer apply, or if statutory prohibitions on the imposition of 

such fees are removed. In either instance, Fircrest also reserves its right to require that Franchisee 

obtain a separate Franchise for its change in use. Nothing contained herein shall preclude 

Franchisee from challenging any such new fee or separate agreement under applicable federal, 

state, or local laws. 

 

Section 15.6. Franchisee stipulates and agrees that if its business activities are subject to taxation 

as a telephone business, that Franchisee shall pay to Fircrest the rate applicable to such taxable 

services under Fircrest Municipal Code Chapter 5.24, and consistent with state and federal law. The 

parties agree that if there is a dispute regarding tax payments that the process in Fircrest Municipal 

Code Chapter 5.24 shall control. In that event, Fircrest may not enforce remedies under Section 21 

or commence a forfeiture or revocation process pursuant to Section 20 until the dispute is finally 

resolved either consistent with Fircrest Municipal Code Chapter 5.24 or by judicial action, and 

then only if the Franchisee does not comply with such resolution. The parties agree, however, that 

nothing in this Franchise shall limit Fircrest’s power of taxation as may exist now or as later 

imposed by Fircrest. This provision does not limit Fircrest’s power to amend Fircrest Municipal 

Code Chapter 5.24 as may be permitted by law. 

 

Section 16. Indemnification. 

Section 16.1. Franchisee agrees to indemnify, defend, and hold harmless Fircrest, its agents, board 

and commission members (appointed or elected), counsel, directors, employees, officers, officials 

(elected and appointed), and representatives (collectively the “Indemnitees”) from any and all 

claims, costs, judgments, awards, or liability to any person, for injury or death of any person, or 

damage to property caused by or arising out of any acts or omissions of Franchisee, its agents, 

board of directors, contractor (of any tier), counsel, employees, management, officers, servants, 

representatives, or shareholders or any other person acting in the operation of its business, or from 

any activity, work or thing done, permitted, or suffered by Franchisee arising from or in connection 
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with, in performance of, or related to the performance of this Franchise and any rights granted 

within this Franchise. These indemnification obligations shall extend to claims that are not reduced 

to a suit and any claims that may be compromised, with Franchisee’s prior written consent, prior 

to the culmination of any litigation or the institution of any litigation. Such indemnification will 

not extend to damages, claims, or demands that are caused by the gross negligence or intentional 

misconduct of the City, its employees, agents, or contractors or a third party. 

 

Section 16.2. Inspection or acceptance by Fircrest of any work performed by Franchisee at the 

time of completion of construction shall not be grounds for avoidance by Franchisee of any of its 

obligations under this Section 16. 

 

Section 16.3. Fircrest shall promptly notify Franchisee of any claim or suit and request in writing 

that Franchisee indemnify Fircrest. Franchisee may choose counsel to defend Fircrest, subject to 

the conditions of this Section 16.3. Fircrest’s failure to so notify and request indemnification shall 

not relieve Franchisee of any liability that Franchisee might have, except to the extent that such 

failure prejudices Franchisee’s ability to defend such claim or suit. In the event that Franchisee 

refuses the tender of defense in any suit or any claim, as required pursuant to the indemnification 

provisions within this Franchise, and said refusal is subsequently determined by a court having 

jurisdiction (or such other tribunal that the parties shall agree to decide the matter), to have been a 

wrongful refusal on the part of Franchisee, Franchisee shall pay all of Fircrest’s reasonable costs 

for defense of the action, including all expert witness fees, costs, and attorneys’ fees, and including 

costs and fees incurred in recovering under this indemnification provision. If separate 

representation to fully protect the interests of both parties is necessary, such as a conflict of interest 

between Fircrest and the counsel selected by Franchisee to represent Fircrest, then upon the prior 

written approval and consent of Franchisee, which shall not be unreasonably withheld, Fircrest 

shall have the right to employ separate counsel in any action or proceeding and to participate in 

the investigation and defense thereof and Franchisee shall pay the reasonable fees and expenses of 

such separate counsel, except that Franchisee shall not be required to pay the fees and expenses of 

separate counsel on behalf of Fircrest for Fircrest to bring or pursue any counterclaims or 

interpleader action, equitable relief, restraining order, or injunction. Fircrest’s fees and expenses 

shall include all out-of-pocket expenses, such as consultants and expert witness fees, and shall also 

include the reasonable value of any services rendered by the counsel retained by Fircrest, but shall 

not include outside attorneys’ fees for services that are unnecessarily duplicative of services 

provided to Fircrest by the Franchisee. Each party agrees to cooperate and to cause its employees 

and agents to cooperate with the other party in the defense of any such claim, and the relevant 

records of each party shall be available to the other party with respect to any such defense. 

 

Section 16.4. Except to the extent that damage or injury arises from the negligence or willful 

misconduct of the Indemnitees, the obligations of Franchisee under the indemnification provisions 

of this Section 16 and any other indemnification provision herein shall apply. However, should a 

court of competent jurisdiction determine that this Franchise is subject to RCW 4.24.115, then, in 

the event of liability for damages arising out of bodily injury to persons or damages to personal or 

real property were caused or contributed to by the concurrent negligence of the Franchisee and the 

Indemnitees the Franchisee’s liability hereunder shall be only to the extent of the Franchisee's 

negligence. Notwithstanding the preceding sentence, the parties agree that the indemnity 

provisions hereunder shall be deemed amended to conform to said statute and liability shall be 

allocated as provided therein. It is further specifically and expressly understood that the 
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indemnification provided herein constitutes Franchisee’s waiver of immunity under Industrial 

Insurance, Title 51 RCW, solely for the purposes of this indemnification, relating solely to 

indemnity claims made by Fircrest directly against the Franchisee for claims made against Fircrest 

by Franchisee’s employees. This waiver has been mutually negotiated by the parties. 

 

Section 16.5. Notwithstanding any other provisions of this Section 16, Franchisee assumes the 

risk of damage to its Facilities located in the Rights-of-Way and upon Fircrest-owned property 

from activities conducted by the Indemnitees, except to the extent any such damage or destruction 

is caused by or arises from the gross negligence, willful, or criminal actions on the part of the 

Indemnitees. In no event shall either party be liable to the other for any indirect, incidental, special, 

consequential, exemplary, or punitive damages, including, by way of example and not limitation, 

lost profits, lost revenue, loss of goodwill, or loss of business opportunity in connection with such 

party's performance or failure to perform under this Franchise. Franchisee releases and waives any 

and all such claims against the Indemnitees. Franchisee further agrees to indemnify, hold harmless 

and defend Fircrest against any claims for damages, including, but not limited to, business 

interruption damages, lost profits, and consequential damages, brought by or under users of 

Franchisee’s Facilities as the result of any interruption of service due to damage or destruction 

of Franchisee’s Facilities caused by or arising out of activities conducted by Fircrest, its agents, 

employees, officers, or officials. 

 

Section 16.6. The provisions of this Section 16 shall survive the expiration, revocation, or 

termination of this Franchise. 

 

Section 17. Insurance. 

Section 17.1. Franchisee shall procure and maintain for so long as Franchisee has Facilities in the 

Rights-of-Way, insurance against claims for injuries to persons or damages to property which may 

arise from or in connection with the exercise of rights, privileges and authority granted to 

Franchisee. To the extent economically feasible, Franchisee shall require that every contractor and 

subcontractor (of any tier) maintain substantially the same insurance coverage with substantially 

the same policy limits as required of Franchisee. Franchisee shall procure insurance from insurers 

with a current A.M. Best rating of not less than A-, VII. Franchisee shall provide a copy of a 

certificate of insurance and additional insured endorsement to Fircrest for its inspection at the time 

of acceptance of this Franchise, and such insurance certificate shall evidence a policy of insurance 

that includes: 

(a) Automobile Liability insurance with limits of not less than $5,000,000 combined single 

limit per occurrence for bodily injury and property damage; 

(b) Commercial General Liability insurance as per form ISO CG 00 01 or its equivalent, 

written on an occurrence basis with limits of not less than $5,000,000 per occurrence for bodily 

injury and property damage and not less than $5,000,000 general aggregate including personal and 

advertising injury, contractual liability; premises; operations; independent contractors; products 

and completed operations; and broad form property damage; explosion, collapse and underground 

(XCU); 

(c) Workers’ Compensation coverage and Employer’s Liability insurance in amounts 

sufficient pursuant to the laws of the State of Washington; 
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(d) Excess Umbrella liability policy with limits not less than $5,000,000 per occurrence and 

in the aggregate. Franchisee may use any combination of primary and excess to meet the required 

total limits. If Franchisee maintains umbrella insurance (primary, excess, or a combination thereof) 

that exceed the above insurance amounts in this Section, such insurance shall constitute 

compliance with this Section. 

 

Section 17.2. Payment of deductible or self-insured retention shall be the sole responsibility of 

Franchisee. Franchisee may utilize primary and umbrella liability insurance policies to satisfy the 

insurance policy limits required in this Section 17. Franchisee’s umbrella liability insurance policy 

shall provide “follow form” coverage over its primary liability insurance policies or be at least as 

broad as such underlying policies. 

 

Section 17.3. The required Commercial General Liability and Umbrella/Excess Liability insurance 

policies obtained by Franchisee shall include Fircrest, its agents, counsel, board and commission 

members,), employees, officers, officials (appointed and elected), representatives, and volunteers 

(“Additional Insureds”), as an additional insured by blanket endorsement with regard to any work 

or operations performed under this Franchise or by or on behalf of the Franchisee and the required 

Commercial Auto Liability policy obtained by Franchisee shall include the Additional Insureds, 

as an additional insured by blanket endorsement with regard to the use of vehicles by or on behalf 

of Franchisee while in performance of this Franchise. In addition, the insurance policy shall 

contain a clause stating that coverage shall apply separately to each insured against whom a claim 

is made, or suit is brought, except with respect to the limits of the insurer's liability and except 

with respect to the rights and duties of Franchisee as the First Named insured. Franchisee shall 

provide to Fircrest a certificate of insurance and a copy of the blanket additional insured 

endorsements. Receipt by Fircrest of any certificate showing less coverage than required is not a 

waiver of Franchisee’s obligations to fulfill the requirements. Franchisee’s coverage shall be 

primary insurance with respect to Fircrest, its officers, officials, employees, agents, and volunteers. 

Any insurance, self-insurance, or insurance pool coverage maintained by Fircrest shall be in excess 

of Franchisee’s required insurance and shall not contribute with it. 

 

Section 17.4. Upon receipt of notice from its insurer(s), Franchisee shall provide Fircrest with 

thirty (30) calendar days' prior written notice of any cancellation or non-renewal of any insurance 

policy, required pursuant to this Section 17, that is not replaced. Franchisee shall, prior to the 

effective date of such cancellation, obtain replacement insurance policies meeting the requirements 

of this Section 17. Failure to provide the insurance cancellation notice and to furnish to Fircrest 

replacement certificates of insurance meeting the requirements of this Section 17 shall be 

considered a material breach of this Franchise and subject to Fircrest’s election of remedies 

described in Section 21 below. Notwithstanding the cure period described in Section 21.3, Fircrest 

may pursue its remedies immediately upon a failure to furnish evidence of replacement insurance. 

 

Section 17.5. Franchisee’s maintenance of insurance as required by this Section 17 shall not be 

construed to limit the liability of Franchisee to the coverage provided by such insurance, or 

otherwise limit Fircrest’s recourse to any remedy available at law or equity. Further, Franchisee’s 

maintenance of insurance policies required by this Franchise shall not be construed to excuse 

unfaithful performance by Franchisee. 

 

Section 17.6. Fircrest may review all insurance limits once every three (3) calendar years during 

95



 

23 
 

the Term and may make reasonable adjustments in the limits in accordance with prudent risk 

management practices and insurance industry standards upon thirty (30) calendar days’ prior 

written notice to Franchisee. Franchisee shall then provide an updated certificate of insurance to 

Fircrest showing compliance with these adjustments and shall furnish the required blanket 

additional insured endorsement. 

 

Section 17.7. As of the Effective Date of this Franchise, Franchisee is not self-insured with respect 

to required insurance except for first-party (self-owned) property damage. Should Franchisee wish 

to become self-insured at the levels outlined in this Franchise at a later date, Franchisee or its 

affiliated parent entity shall comply with the following:  

(1) Provide Fircrest, upon request, a copy of Franchisee’s, or its parent company’s, most 

recent annual report, if such financial statements are not otherwise publicly available; 

(2) Franchisee or its parent company is responsible for all payments within the self-

insurance program; and 

(3) Franchisee assumes all defense and indemnity obligations as outlined in the 

indemnification section of this Franchise. 
 

Section 18. Abandonment of Franchisee’s Facilities. 

Section 18.1. Upon the expiration, termination, or revocation of the rights granted under this 

Franchise, Franchisee shall either abandon in place or remove all of its Facilities from the Rights-

of-Way within ninety (90) days of receiving written notice from the Public Works Director or their 

designee. The Facilities, in whole or in part, may not be abandoned by Franchisee without written 

approval by Fircrest. Any plan for abandonment or removal of Franchisee’s Facilities must be first 

approved by the Public Works Director or his/her designee, and all necessary permits must be 

obtained prior to such work. Franchisee shall restore the Rights-of-Way to at least the same 

condition the Rights-of-Way were in immediately prior to any such installation, construction, 

relocation, maintenance, or repair, provided Franchisee shall not be responsible for any changes 

to the Rights-of-Way not caused by Franchisee or any person doing work for Franchisee, or 

reasonable wear and tear. Franchisee shall be solely responsible for all costs associated with 

removing its Facilities. 

 

Section 18.2. In the event that the use of any part of the Facilities are discontinued for any reason 

for a continuous period of six (6) months or more, or in the event such system or property has been 

installed in any Right-of-Way or other public place without complying with the requirements of 

this Franchise or other City ordinances, Franchisee shall, upon being given thirty (30) days’ notice, 

remove at its expense all such discontinued Facilities other than any which the City may permit to 

be abandoned in place. In the event of such removal, Franchisee shall promptly restore the Right-

of-Way or other areas from which such property has been removed to a condition satisfactory to 

the City. 

  

Section 18.3. Any property of Franchisee remaining in place ninety (90) days after such notice, 

termination or expiration of this Franchise shall be considered permanently abandoned. The City 

may extend such time not to exceed an additional ninety (90) days. Any costs incurred by the City 

in safeguarding such Facilities or removing the Facilities shall be reimbursed by Franchisee. 

Nothing contained within this Section 18 shall prevent the City from compelling Franchisee to 
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remove any such Facilities through judicial action when the City has not permitted Franchisee to 

abandon said Facilities in place. 

 

Section 18.4. Any property of Franchisee to be abandoned in place shall be abandoned in such 

manner as the City shall prescribe. Upon permanent abandonment of the property of Franchisee in 

place, the property shall become that of the City, and Franchisee shall submit to the City Clerk an 

instrument in writing, to be approved by the City Attorney, transferring to the City the ownership 

of such property. 

 

Section 18.5. The provisions of this Section 18 shall survive the expiration, revocation, or 

termination of this Franchise. 

 

Section 19. Security. 

Section 19.1. Assurance Device(s). At Fircrest’s request, and consistent with the applicable 

permit, Franchisee shall furnish an assurance device(s) in a form and amount as required by the 

Public Works Director to cover the performance and maintenance of the required work, 

improvements, and restoration proposed by the Franchisee. 

 

Section 19.2. Construction Performance Bond. Franchisee shall furnish a performance bond 

(“Performance Bond”) written by a corporate surety reasonably acceptable to the City equal to at 

least 120% of the estimated cost of constructing Franchisee’s Facilities within the Rights-of-Way 

of the City prior to commencement of any such work or such other amount as deemed appropriate 

by the Public Works Director. The Performance Bond shall guarantee the following: (1) timely 

completion of construction; (2) construction in compliance with all applicable plans, permits, 

technical codes, and standards; (3) proper location of the Facilities as specified by the City; (4) 

restoration of the Rights-of-Way and other City properties affected by the construction; (5) 

submission of as-built drawings after completion of construction; and (6) timely payment and 

satisfaction of all claims, demands, or liens for labor, materials, or services provided in connection 

with the work which could be asserted against the City or City property. Said bond must remain 

in full force until the completion of construction, including final inspection, corrections, and final 

approval of the work, recording of all easements, provision of as-built drawings, and the posting 

of a Maintenance Bond as described in Section 19. Compliance with the Performance Bond 

requirement of the City’s current Design and Construction Standards shall satisfy the provisions 

of this Section 19.2. 

 

Section 19.3. Maintenance Bond. Franchisee shall furnish a two (2) year maintenance bond 

(“Maintenance Bond”), or other surety acceptable to the City, at the time of final acceptance of 

construction work on Facilities within the Rights-of-Way. The Maintenance Bond amount will be 

equal to ten percent (10%) of the documented final cost of the construction work, but in no event 

shall a bond of more than $250,000 be required. The Maintenance Bond in this Section 19.3 must 

be in place prior to City’s release of the bond required by Section 19.2. Compliance with the 

Maintenance Bond requirement of the City’s current Design and Construction Standards shall 

satisfy the provisions of this Section 19.3. 
 

Section 19.4. Franchise Bond. Franchisee shall provide Fircrest with a bond in the amount of Fifty 

Thousand Dollars ($50,000.00) (“Franchise Bond”) running or renewable for the term of this 
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Franchise, in a form and substance reasonably acceptable to Fircrest. In the event Franchisee shall 

fail to substantially comply with any one or more of the provisions of this Franchise following 

notice and a reasonable opportunity to cure, then there shall be recovered jointly and severally 

from Franchisee and the bond any actual damages suffered by Fircrest as a result thereof, including 

but not limited to staff time, material and equipment costs, compensation or indemnification of 

third parties, and the cost of removal or abandonment of facilities hereinabove described. 

Franchisee specifically agrees that its failure to comply with the terms of this Section 19 shall 

constitute a material breach of this Franchise. The amount of the bond shall not be construed to 

limit Franchisee’s liability or to limit Fircrest’s recourse to any remedy to which Fircrest is 

otherwise entitled at law or in equity. 

 

Section 20. Revocation.  

If Franchisee willfully violates or fails to comply with any material provisions of this Franchise 

beyond applicable notice and cure periods as set forth in Section 21, then at the election of the 

Fircrest City Council after at least thirty (30) calendar days written notice to Franchisee specifying 

the alleged violation or failure, Fircrest may revoke all rights conferred and this Franchise may be 

revoked by Fircrest City Council after a hearing held upon such notice to Franchisee. Such hearing 

shall be open to the public, and Franchisee and other interested parties may offer written and/or 

oral evidence explaining or mitigating such alleged noncompliance. Within thirty (30) calendar 

days after the hearing, the Fircrest City Council, on the basis of the record, will make the 

determination as to whether there is cause for revocation, whether the Franchise will be 

terminated, or whether lesser sanctions should otherwise be imposed. The Fircrest City Council 

may, in its sole discretion, fix an additional time period to cure violations. If the deficiency has 

not been cured at the expiration of any additional time period or if the Fircrest City Council does 

not grant any additional period, the Fircrest City Council may, by resolution, declare the Franchise 

to be revoked and forfeited or impose lesser sanctions. If Franchisee appeals revocation and 

termination, such revocation may be held in abeyance pending judicial review by a court of 

competent jurisdiction, provided Franchisee is otherwise in compliance with the Franchise. 

 

Section 21. Remedies to Enforce Compliance. 

Section 21.1. Fircrest may elect, without any prejudice to any of its other legal rights and 

remedies, to obtain an order from the superior court having jurisdiction compelling Franchisee to 

comply with the provisions of the Franchise and to recover damages and costs incurred by Fircrest 

by reason of Franchisee's failure to comply. In addition to any other remedy provided herein, 

Fircrest reserves the right to pursue any remedy to compel or force Franchisee and/or its successors 

and assigns to comply with the terms hereof, and the pursuit of any right or remedy by Fircrest 

shall not prevent Fircrest from thereafter declaring a forfeiture or revocation for breach of the 

conditions herein. Provided, further, that by entering into this Franchise, it is not the intention of 

Fircrest or Franchisee to waive any other rights, remedies, or obligations as otherwise provided by 

law, equity, or otherwise, and nothing contained here shall be deemed or construed to affect any 

such waiver. 
 

Section 21.2. Franchisee may elect, without any prejudice to any of its other legal rights and 

remedies, to obtain an order from the superior court having jurisdiction compelling Fircrest to 

comply with the provisions of the Franchise and to recover damages and costs incurred by the 

Franchisee by reason of Fircrest’s unreasonable failure to comply with such court order. In addition 
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to any other remedy provided herein, Franchisee reserves the right to pursue any remedy to compel 

or force Fircrest to comply with the terms hereof, and the pursuit of any right or remedy by the 

Franchisee shall not prevent the Franchisee from thereafter declaring a forfeiture or revocation for 

breach of the conditions herein. Provided, further, that by entering into this Franchise, it is not the 

intention of the Franchisee to waive any other rights, remedies, or obligations as otherwise 

provided by law, equity, or otherwise, and nothing contained here shall be deemed or construed to 

effect any such waiver. 

 

Section 21.3. If Franchisee violates, fails to comply with any of the provisions of this Franchise, 

or fails to heed or comply with any notice given to Franchisee under the provisions of this 

Franchise, Fircrest shall provide Franchisee with written notice specifying with reasonable 

particularity the nature of any such breach and Franchisee shall undertake all commercially 

reasonable efforts to cure such breach within thirty (30) calendar days of receipt of notification. If 

the parties reasonably determine the breach cannot be cured within thirty (30) calendar days, 

Fircrest may specify a longer cure period, and condition the extension of time on Franchisee’s 

submittal of a plan to cure the breach within the specified period, commencement of work within 

the original thirty (30) calendar day cure period, and diligent prosecution of the work to 

completion. If the breach is not cured within the specified time, or Franchisee does not comply 

with the specified conditions, Fircrest may, at its discretion, (1) revoke this Franchise in 

accordance with Section 20, (2) claim damages of Two Hundred Fifty Dollars ($250.00) per day 

against the Franchisee or the Franchise Bond set forth in Section 19 until the violation is cured, or 

(3) pursue other remedies as described in Section 21.1 above. Liquidated damages described in 

this Section 21.3 shall not be offset against any sums due to Fircrest as a tax or reimbursement 

pursuant to Section 15. 

 

Section 21.4. If Fircrest shall violate or fail to comply with any of the provisions of this Franchise, 

the Franchisee shall provide Fircrest with written notice specifying with reasonable particularity 

the nature of any such breach, and Fircrest shall undertake all commercially reasonable efforts to 

cure such breach within thirty (30) calendar days of receipt of notification. If the parties reasonably 

determine that the breach cannot be cured within thirty (30) calendar days, the parties may agree 

to a longer cure period. If the breach is not cured within the specified time, or Fircrest does not 

comply with the specified conditions, the Franchisee may, at its discretion, (1) terminate this 

Franchise, or (2) pursue other remedies as described in Section 21.2 above. 

 

Section 22. Non-Waiver.  

The failure of either party to insist upon strict performance of any of the covenants and agreements 

of this Franchise or to exercise any option herein conferred in any one or more instances shall not 

be construed to be a waiver or relinquishment of any such covenants, agreements, or option or any 

other covenants, agreements, or option. 

 

Section 23. Cost of Publication.  

Franchisee shall pay the cost of publication of this Franchise.  

 

Section 24. Acceptance.  

This Franchise may be accepted by the Franchisee by its filing with the City Clerk the Statement 

99



 

27 
 

of Acceptance attached hereto as Exhibit “A” not later than thirty days after the effective date of 

this Franchise ordinance. In addition, Franchisee shall submit proof of insurance obtained and 

additional insured endorsement pursuant to Section 17, any assurance device(s), if applicable, 

pursuant to Section 19, and the Franchise Bond required pursuant to Section 19. The administrative 

fee pursuant to Section 15 is due within thirty (30) calendar days of receipt of the invoice from 

Fircrest. Franchisee shall have no rights under this Franchise, nor shall Franchisee be bound by 

the terms and conditions of this Franchise, unless Franchisee shall file its written acceptance of 

this Franchise within thirty (30) days after the effective date of this Franchise. Failure of the 

Franchisee to so accept this Franchise within said period of time shall be deemed a rejection thereof 

by the Franchisee, and the rights, privileges, and authority herein granted shall, after the expiration 

of the 30-day period, absolutely cease and terminate, unless the time period is extended by 

ordinance duly passed for that purpose. 

 

Section 25. Survival.  

All of the provisions, conditions, and requirements of Section 4, Section 5, Section 7, Section 13, 

Section 16, Section 17, Section 18, Section 26, Section 27, and Section 38 of this Franchise shall 

be in addition to any and all other obligations and liabilities Franchisee may have to Fircrest at 

common law, by statute, or by contract, and shall survive Fircrest’s Franchise to Franchisee for 

the use of the Franchise Area, and any renewals or extensions thereof. All of the provisions, 

conditions, regulations and requirements contained in this Franchise shall further be binding upon 

the administrators, assigns, executors, heirs, legal representatives, and successors, of Franchisee 

and all privileges, as well as all obligations and liabilities of Franchisee shall inure to its assigns, 

heirs, and successors equally as if they were specifically mentioned where Franchisee is named 

herein. 

 

Section 26. Assignment. 

Section 26.1. This Franchise may not be directly or indirectly assigned, transferred, or disposed of 

by sale, lease, merger, consolidation, or other act of Franchisee, by operation of law or otherwise, 

unless approved in writing by Fircrest, which approval shall not be unreasonably withheld, 

conditioned, or delayed. The above notwithstanding, Franchisee may freely assign this Franchise 

in whole or in part to a parent, subsidiary, or affiliated entity, unless there is a change of control as 

described in Section 26.2 below, or for collateral security purposes. Franchisee shall provide 

prompt, written notice to Fircrest of any such assignment. In the case of transfer or assignment as 

security by mortgage or other security instrument in whole or in part to secure indebtedness, such 

consent shall not be required unless and until the secured party elects to realize upon the collateral. 

For purposes of this Section 26, no assignment or transfer of this Franchise shall be deemed to 

occur based on the public trading of Franchisee’s stock; provided, however, any tender offer, 

merger, or similar transaction resulting in a change of control shall be subject to the provisions of 

this Franchise. 

 

Section 26.2. Any transactions that singularly or collectively result in a change of more than fifty 

percent (50%) of the: ultimate ownership or working control of Franchisee, ownership or working 

control of the Facilities, ownership or working control of affiliated entities having ownership or 

working control of Franchisee or of the Facilities, or of control of the capacity or bandwidth of 

Franchisee’s Facilities, shall be considered an assignment or transfer requiring Fircrest’s written 

approval. Transactions between affiliated entities are not exempt from Fircrest’s approval if there 
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is a change in control as described in the preceding sentence. Franchisee shall promptly notify 

Fircrest prior to any proposed change in, or transfer of, or acquisition by any other party of control 

of Franchisee. Every change, transfer, or acquisition of control of Franchisee shall cause a review 

of the proposed transfer. Fircrest shall approve or deny such request for an assignment or transfer 

requiring Fircrest’s consent within one-hundred twenty (120) calendar days of a completed 

application from Franchisee, unless a longer time is mutually agreed to by the parties or when a 

delay in the action taken by Fircrest is due to the schedule of Fircrest City Council and action 

cannot reasonably be obtained within the one hundred twenty (120) calendar day period. If 

Fircrest adopts a resolution denying its consent and such change, transfer, or acquisition of control 

has been affected, Fircrest may revoke this Franchise, following the revocation procedure 

described in Section 20 above, or prior to any such revocation by Fircrest, Franchisee may revoke 

its request for consent to any such assignment, in which case, this Franchise shall continue in full 

force. The assignee or transferee must have the legal, technical, financial, and other requisite 

qualifications to own, hold, and operate Franchisee’s Services. Franchisee shall reimburse Fircrest 

for all costs and expenses reasonably incurred by Fircrest in considering a request to transfer or 

assign this Franchise, in accordance with the provisions of Section 15, and shall pay the applicable 

application fee. 

 

Section 26.3. Franchisee may, without prior consent from Fircrest: (i) lease the Facilities, or any 

portion, to another person; (ii) grant an indefeasible right of user interest in the Facilities, or any 

portion, to another person; or (iii) offer to provide capacity or bandwidth in its Facilities to another 

person, provided further, that Franchisee shall at all times retain exclusive control over its 

Facilities and remain fully responsible for compliance with the terms of this Franchise, and 

Franchisee shall furnish, upon request from Fircrest, a copy of any such lease or agreement, 

provided that Franchisee may redact the name, street address (except for city and zip code), social 

security numbers, Employer Identification Numbers, or similar identifying information, and other 

information considered confidential under applicable laws provided in such lease or agreement, 

and the lessee complies, to the extent applicable, with the requirements of this Franchise and 

applicable FMC section. Franchisee’s obligation to remain fully responsible for compliance with 

the terms under this Section 26.3 shall survive the expiration of this Franchise but only if and to 

the extent and for so long as Franchisee is still the owner or has exclusive control over the Facilities 

used by a third party. 

 

Section 27. Extension.  

If this Franchise expires without renewal, Fircrest may, subject to applicable law: 

(a) Allow Franchisee to maintain and operate its Facilities on a month-to-month basis, 

provided that Franchisee maintains insurance for such Facilities during such period and continues 

to comply with this Franchise; or 

(b) Fircrest may order the removal of any and all Facilities at Franchisee’s sole cost and 

expense consistent with Section 18. 

 

Section 28. Entire Agreement.  

This Franchise constitutes the Parties’ entire understanding and agreement as to the subject matter 

herein, and no other agreements or understandings, written or otherwise, shall be binding upon the 
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Parties upon execution of this Franchise. 

 

Section 29. Eminent Domain.  

The existence of this Franchise shall not preclude Fircrest from acquiring by condemnation in 

accordance with applicable law, all or a portion of the Franchisee’s Facilities for the fair market 

value thereof. In determining the value of such Facilities, no value shall be attributed to the right 

to occupy the area conferred by this Franchise.  

 

Section 30. Vacation.  

If at any time Fircrest, by ordinance, vacates all or any portion of the area affected by this 

Franchise, Fircrest shall not be liable for any damages or loss to the Franchisee by reason of such 

vacation. Fircrest shall notify the Franchisee in writing not less than sixty (60) calendar days before 

vacating all or any portion of any such area in which the Franchisee is located. Fircrest may, after 

sixty (60) calendar days' written notice to the Franchisee, terminate this Franchise with respect to 

such vacated area. 

 

Section 31. Notice.  

Any notice required or permitted under this Franchise shall be in writing, and shall be delivered 

personally, delivered by a nationally recognized overnight courier, or sent by registered or certified 

mail, return receipt requested, to the other party at the address listed below. If such notice, demand, 

or other communication shall be served personally, service shall be conclusively deemed made at 

the time of such personal service. If such notice, demand, or other communication is given by 

overnight delivery, it shall be conclusively deemed given the day after it was sent to the party to 

whom such notice, demand, or other communication is to be given. If such notice, demand, or 

other communication is given by mail, it shall be conclusively deemed given three (3) calendar 

days after it was deposited in the United States mail addressed to the party to whom such notice, 

demand, or other communication is to be given. 

 

 

CITY OF FIRCREST FRANCHISEE  

Ezee Fiber Washington Assets, LLC 

Attn: George Salimbas  

Attn: City Manager 

115 Ramsdell Street 

Fircrest, WA 98466 

Re:  Franchise Agreement/City of Fircrest 

5959 Corporate Drive 

Houston, TX 77036 

E-mail: George.salimbas@ezeefiber.com 
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Section 32. Compliance with All Applicable Laws.  

Franchisee agrees to comply with all present and future federal and state laws, ordinances, rules, 

and regulations. Nothing herein shall be deemed to restrict Fircrest’s ability to adopt and enforce 

all necessary and appropriate ordinances regulating the performance of the conditions of this 

Franchise, including any valid ordinance made in the exercise of its police powers in the interest 

of public safety and for the welfare of the public. Fircrest shall have the authority at all times to 

reasonably control by appropriate regulations the location, manner of construction, and 

maintenance of Facilities by Franchisee, and Franchisee shall promptly conform with all such 

regulations, unless compliance would cause Franchisee to violate other requirements of law.  

Franchisee further expressly acknowledges that following the approval of this Franchise, Fircrest 

may modify its FMC and such modifications shall apply to Franchisee’s Facilities as applied to 

other users of the right-of-way, except to the extent prohibited by state and federal law. In the 

event of a conflict between the provisions of this Franchise and any other generally applicable 

ordinance(s) enacted under Fircrest’s police power authority, such other ordinance(s) shall take 

precedence over the provisions set forth herein. Notwithstanding the foregoing, Franchisee shall 

not be required to comply with any new ordinances to the extent that they impact existing Facilities 

to which Franchisee has a vested right in accordance with the vested rights doctrine under 

Washington case law or as codified at RCW 19.27.095. 

 

Section 33. Amendment.  

Fircrest reserves the right at any time to amend this Franchise to conform to any hereafter enacted, 

amended, or adopted federal or state statute or regulation relating to the public health, safety, and 

welfare, or relating to roadway regulation, or relating to a Fircrest ordinance enacted pursuant to 

such federal or state statute or regulation; provided that Fircrest provide Franchisee with thirty 

(30) calendar days written notice of its action setting forth the full text of the amendment and 

identifying the statute, regulation, or ordinance requiring the amendment. Said amendment shall 

become automatically effective upon expiration of the notice period unless, before expiration of 

that period, Franchisee makes a written request for negotiations over the terms of the amendment. 

If the Parties do not reach an agreement as to the terms of the amendment within thirty (30) 

calendar days of the call for negotiations, the Parties may then submit the issue to a court of 

competent jurisdiction. 

 

Section 34. Attorneys’ Fees.  

If a suit or other action is instituted in connection with any controversy arising out of this Franchise, 

the prevailing party shall be entitled to recover all of its costs and expenses, including such sum as 

the court may judge as reasonable for attorneys’ fees, costs, expenses, and attorneys’ fees upon 

appeal of any judgment or ruling. 

 

Section 35. Hazardous Substances.  

Franchisee shall not introduce or use any hazardous substances (chemical or waste) in the Rights-

of-Way, in violation of any applicable law or regulation, nor shall Franchisee allow any of its 

agents, contractors (of any tier), or any person under its control to do the same. Franchisee will be 

solely responsible for and will defend, indemnify and hold Fircrest, its agents, employees, officers, 
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and officials harmless from and against any and all claims, costs and liabilities including 

reasonable attorneys’ fees and costs, arising out of or in connection with the cleanup or restoration 

of the property associated with or caused by Franchisee’s use, storage, or disposal of hazardous 

substances, whether or not intentional, and the use, storage or disposal of such substances by 

Franchisee’s agents, contractors, or other persons acting under Franchisee’s control, whether or 

not intentional. 

 

Section 36. Licenses, Fees, and Taxes.  

Section 36.1. Prior to constructing any improvements, Franchisee shall obtain a business or utility 

license from Fircrest. Franchisee shall pay promptly and before they become delinquent, all taxes 

on personal property and improvements owned or placed by Franchisee and shall pay all license 

fees and public utility charges relating to the conduct of its business, shall pay for all permits, 

licenses, and zoning approvals, shall pay any other applicable tax unless documentation of 

exemption is provided to Fircrest and shall pay utility taxes and license fees imposed by Fircrest. 

 

Section 36.2. Nothing in this Franchise shall be construed to limit taxing authority or other lawful 

authority to impose charges or fees, or to excuse Franchisee of any obligation to pay lawfully 

imposed taxes, charges, or fees. 

 

Section 37. Miscellaneous. 

Section 37.1. Authority. Fircrest and Franchisee respectively represent that its' signatory is duly 

authorized and has full right, power, and authority to execute this Franchise. 
 

Section 37.2. Actions of the City or Franchisee. In performing their respective obligations under 

this Franchise, the City and Franchisee will act in a reasonable, expeditious, and timely manner. 

Whenever this Franchise sets forth a time for any act to be performed by Franchisee, such time 

shall be deemed to be of the essence, and any failure of Franchisee to perform within the allotted 

time may be considered a material breach of this Franchise and sufficient grounds for the City to 

invoke any relevant remedy. 

 

Section 37.3 Governing Law and Venue. This Franchise shall be construed in accordance with the 

laws of the State of Washington. Venue for any dispute related to this Franchise shall be the United 

States District Court for the Western District of Washington, or Pierce County Superior Court. 

 

Section 37.4. Captions and Headings. Section captions and headings are intended solely to 

facilitate the reading thereof. Such captions and headings shall not affect the meaning or 

interpretation of the text herein. 
 

Section 37.5. Plural and Singular. Where the context so requires, the singular shall include the 

plural and the plural shall include the singular. 
 

Section 37.6. Franchisee Responsibility for Approvals. Franchisee shall be responsible for 

obtaining all other necessary approvals, authorizations, and agreements from any party or entity 

and it is acknowledged and agreed that Fircrest is making no representation, warranty, or covenant 

whether any of the foregoing approvals, authorizations, or agreements are required or have been 

obtained by Franchisee by any person or entity. 
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Section 37.7. Law and Equity. This Franchise may be enforced at both law and equity. 

 

Section 37.8. Franchisee Responsible for FAA and FCC Requirements. Franchisee acknowledges 

that it, and not Fircrest, shall be solely responsible for the premises and equipment’s compliance 

with all marking and lighting requirements of the FAA and the FCC. Franchisee shall indemnify 

and hold Fircrest harmless from any fines or other liabilities caused by Franchisee’s failure to 

comply with such requirements. Should Franchisee or Fircrest be cited by either the FCC or the 

FAA because the Facilities or the Franchisee’s equipment is not in compliance and should 

Franchisee fail to cure the conditions of noncompliance within the timeframe allowed by the citing 

agency, Fircrest may either terminate this Franchise immediately on notice to the Franchisee or 

proceed to cure the conditions of noncompliance at the Franchisee’s sole expense. 
 

Section 37.9. Reasonable and Documented Costs. Any reference to Fircrest’s costs that must be 

paid by Franchisee pursuant to the terms of this Franchise shall mean all actual, reasonable, and 

documented costs of Fircrest. 

 

Section 37.10. Force Majeure. Neither party shall be required to perform any covenant or 

obligation in this Franchise, or be liable in damages to the other party, so long as the performance 

of the covenant or obligation is delayed, caused, or prevented by a Force Majeure Event. A “Force 

Majeure Event” is defined for purposes of this Franchise as Acts of God or similar event, delays, 

earthquakes, explosions, fire, floods, lockouts, insurrection, pandemic, riots, strikes of any kind, 

terrorism, storms, unusual transportation delays, war, washouts, weather (including inclement 

weather which prevents construction), and acts of the public enemy. 

 

Section 37.11. No Joint Venture. Nothing herein will be deemed to create a joint venture or 

principal-agent relationship between the parties, and neither party is authorized to, nor shall either 

party act toward third persons or the public in any manner that would indicate any such relationship 

with the other. 

 

Section 37.12. Equal Employment and Nondiscrimination. Throughout the term of this Franchise, 

Franchisee will fully comply with all equal employment and nondiscrimination provisions and 

requirements of federal, state, and local laws, and in particular, FCC rules and regulations relating 

thereto. 

 

Section 37.13. Title VI; Non-Discrimination 

 

37.13.1. The parties acknowledge that: (1) the City’s Department of Public Works receives 

certain Federal financial assistance from the United States Department of Transportation, 

which is distributed to the City by the Washington State Department of Transportation 

(“WSDOT”); and (ii) the City’s Department of Public Works uses such Federal financial 

assistance to make certain road and transportation improvements to Right-of-Way within 

the City (collectively, “City Federal Financial Assistance”). 

 

37.13.2. If (1) because this Franchise does not obligate Franchisee to comply with Title VI 

of the Civil Rights Act, 42 U.S.C. § 2000d et seq. (“Title VI”), the City receives a formal 

Title VI compliance letter, a formal Title VI audit finding, or another type of written formal 

105



 

33 
 

determination stating that the City is not in compliance with Title VI, from a state or federal 

agency with jurisdiction over City Federal Financial Assistance or responsibility for 

administrative enforcement of Title VI (each, a “Noncompliance Notice”); or (2) a court 

of competent jurisdiction determines that Franchisee’s use of the Franchise Area pursuant 

to this Franchise results in Franchisee being subject to Title VI because the City receives 

and uses City Federal Financial Assistance to make certain road and transportation 

improvements to Right-of-Way within the Franchise Area (a “Title VI Determination”), 

then the following shall apply: 

 

A. If the City receives notice or reasonably believes that a Noncompliance Notice 

is or may be forthcoming, the City shall notify Franchisee of the same in writing 

and, if applicable, provide a copy of the notice that the City received, within ten 

(10) business days of receiving such notice; 

  

B. If the City receives a Noncompliance Notice, the City shall notify Franchisee of 

the same in writing, and provide a copy of the notice that the City received, within 

ten (10) business days of receiving such Noncompliance Notice; 

 

C. The City shall provide Franchisee with the opportunity to attend and participate 

in all meetings and other communications with representatives of the applicable 

state or federal agency or representative that relate to: (1) any actual or potential 

Noncompliance Notice, or (2) the issue of whether Franchisee’s use of the 

Franchise Area pursuant to this Franchise results in Franchisee being subject to 

Title VI because the City receives and uses City Federal Financial Assistance to 

make certain road and transportation improvements to Right-of-Way within the 

Franchise Area; 

 

D. Either Party may submit a written request to the other Party that the Parties enter 

into good faith negotiations regarding potential amendments to the terms and 

conditions of this Franchise that are necessary to comply with Title VI and, 

following the receiving party’s receipt of such a written request, the parties shall 

enter into such negotiations. 

 

37.13.3. Should the parties reach agreement regarding any amendments negotiated 

pursuant to Section 37.13.2.D, the parties shall memorialize such amendments and seek 

approval of the same. Such amendments shall not become effective unless and until 

approved by City ordinance and accepted in writing by Franchisee in accordance with 

applicable laws and this Franchise. If the parties are unable to reach agreement regarding 

any such amendments within ninety (90) days after the date on which negotiations pursuant 

to Section 37.13.2.D commenced, or such longer negotiation time period as may be agreed 

upon by the parties, then the City may terminate this Franchise. 

 

37.13.4. Notwithstanding the foregoing or anything in this Franchise to the contrary, this 

Section 37.13 shall not, in any manner, limit or restrict Franchisee’s right to appeal or 

otherwise challenge any Noncompliance Notice, Title VI Determination, or other finding 

or determination that Franchisee is subject to Title VI. Any such appeal or challenge by 

Franchisee shall not limit, relieve, or delay Franchisee from entering into or participating 
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in any negotiations with the City pursuant to Section 37.13.2.D. If the Parties reach 

agreement regarding any amendment negotiated pursuant to Section 37.13.2.D prior to the 

conclusion of any appeal or other challenge by Franchisee as described in this subsection 

(“Executed Amendment”), then, following the conclusion of any such appeal or other 

challenge: (1) either Party may submit a written request to the other Party that the Parties, 

in good faith, review whether the rights and obligations of the parties under the Executed 

Amendment are consistent with the outcome of any such appeal or other challenge, 

including whether any obligations imposed on Franchisee under the Executed Amendment 

are not required by Title VI or other applicable federal laws, and enter negotiations 

regarding potential amendments to the Executed Amendment that may be desired or 

necessary given the outcome of any such appeal or other challenge; (2) following the 

receiving Party’s receipt of such a written request, the Parties shall enter into such review 

and negotiations; and (3) if the City has terminated this Franchise pursuant to Section 

38.13.3 and the outcome of any such appeal or challenge by Franchisee determines that 

Franchisee is not subject to Title VI or that the City is not obligated to require Franchisee 

to comply with Title VI under this Franchise, the City shall promptly commence 

proceedings to reinstate this Franchise in the form it was in prior to the date on which 

negotiations pursuant to Section 37.13.2.D commenced, unless otherwise agreed by the 

Parties in writing. 

 

Section 37.14. Mutual Negotiation. This Franchise was mutually negotiated by the Franchisee and 

the City and has been reviewed by the legal counsel for both parties. Neither party will be deemed 

to be the drafter of this Franchise. 

 

Section 37.15. Risk. Franchisee acknowledges by acceptance of the grant that it has read the terms 

and conditions of this agreement carefully, and accepts all reasonable risks related to the possible 

interpretation of the provisions, terms, and conditions of this agreement. 

 

Section 38. Severability.  

If any section, subsection, sentence, clause, phrase, or word of this Ordinance is held to be invalid 

or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality 

thereof shall not affect the validity or constitutionality of any other section, subsection, sentence, 

clause, phrase, or word of this Ordinance. 

 

Section 39. Publication of Summary Authorized. 

The City Clerk is authorized and directed to publish a summary hereof in accordance with RCW 

35A.13.200 and 35A.12.160. 

 

Section 40. Corrections.  

The City Clerk and codifiers of the ordinance are authorized to make necessary corrections to this 

ordinance, including, but not limited to, the correction of scrivener/clerical errors, references, 

ordinance numbering, section/subsection numbers, and any references thereto. 
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Section 41. Ordinance Effective Date.  

This ordinance shall take effect five (5) calendar days after passage and publication of an approved 

summary thereof consisting of the title (“Effective Date”). 

 

 

PASSED BY THE CITY COUNCIL OF THE CITY OF FIRCREST, WASHINGTON, at a 

regular meeting thereof this 9th day of June, 2026. 

 

 

      APPROVED: 

  
___________________________________ 

    Nikki Bufford, Mayor 

 

 

ATTEST: 

 
_________________________________ 

Arlette Burkhart, City Clerk 
 

 

APPROVED AS TO FORM: 

 
_________________________________ 

Joanna Eide, City Attorney 
 

 

   Publication Date: 

   Effective Date: 
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EXHIBIT “A” 

 

STATEMENT OF ACCEPTANCE 

 

 

[INSERT NAME OF FRANCHISEE] for itself, its successors and assigns, hereby accepts and 

agrees to be bound by all lawful terms, conditions, and provisions of the Franchise attached 

hereto and incorporated herein by this reference.    

 

[INSERT NAME OF FRANCHISEE, TYPE OF BUSINESS ENTITY, AND STATE OF 

ORGANIZATION] 

 

 

By : __________________________  Date: _________________________________        

 

Name: _________________________   

 

Title:  __________________ 
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CITY OF FIRCREST 

RESOLUTION NO. XXXX 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

FIRCREST, WASHINGTON, RECORDING SINCERE 

GRATITUDE AND HONORING THE SERVICE AND MEMORY 

OF JOHN BECTHOLT AND EXPRESSING APPRECIATION FOR 

HIS DEDICATION TO THE CITY OF FIRCREST. 

 

WHEREAS, John Bechtholt was highly recommended by the City Manager for 

appointment to the City of Fircrest Civil Service Commission and was confirmed by 

the City Council on August 27, 2019; and 

 

WHEREAS, John Bechtholt was reappointed to the Civil Service Commission on 

April 4, 2020, and again on April 5, 2026, for an additional six-year term; and  

 

WHEREAS, Commissioner Bechtholt served the City of Fircrest with integrity, 

professionalism, and dedication, carrying out his duties and responsibilities with 

thoughtfulness and care; and 

 

WHEREAS, John Bechtholt was a driving force behind the Fircrest Business 

Association and was known for his commitment to supporting local businesses, 

strengthening community connections, and encouraging civic engagement; and 

 

WHEREAS, John served as President and Chief Executive Officer of TAPCO 

Credit Union from March 1992 through June 2010, where he demonstrated strong 

leadership, generosity, and a lasting commitment to service; and 

 

WHEREAS, through his role with TAPCO Credit Union, John graciously hosted 

many Fircrest Business Association meetings and helped create opportunities for 

business leaders, residents, and community members to gather, collaborate, and work 

together for the benefit of Fircrest; and 

 

WHEREAS, John’s service to Fircrest extended far beyond his role on the Civil 

Service Commission, as he was a nearly 50-year resident of the community, served 

on the Centennial Celebration Historical Committee, and was an active and valued 

member of the Fircrest business community; and 

 

WHEREAS, Commissioner Bechtholt passed away on May 10, 2026, leaving 

behind a lasting legacy of service, leadership, friendship, and dedication to the City 

of Fircrest and its residents; 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF FIRCREST 

THAT: 

 

Section 1.  The City Council, on behalf of the citizens of the City of Fircrest, hereby 

honors the life and memory of John Bechtholt and commemorates his dedicated 

public service, community leadership, and many contributions to the City of Fircrest.  

 

Section 2. The City Council expresses its sincere gratitude for Commissioner 

Bechtholt’s faithful service on the Fircrest Civil Service Commission and for the 

integrity, professionalism, and care with which he carried out his duties and 

responsibilities. 

 

Section 3. The City Council further recognizes John Bechtholt’s long-standing 

commitment to the Fircrest community, his support of the local business community, 

and his enduring legacy of service to the City and its residents 

 

Section 4. The City Council extends its heartfelt condolences to the family, friends, 

colleagues, and loved ones of John Bechtholt and joins the community in 

remembering his life and honoring his service. 
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APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF 

FIRCREST, WASHINGTON, at a regular meeting thereof this 9th day of June 

2026.   

 

APPROVED: 
 

___________________________                _____________________________                                                                                    

Mayor Nikki Bufford                        Councilmember David M. Viafore

   

_____________________________     _____________________________                                                                              

Councilmember Shannon Reynolds           Councilmember Brett L. Wittner 

            

_____________________________     _____________________________                                                                              

Councilmember Hunter T. George                     Councilmember Karen Mauer-Smith 

                                                                      

_____________________________  

Councilmember Joe Barrentine                   

 

 

ATTEST: 

 
_________________________________ 

     Arlette Burkhart, City Clerk 
 

 

APPROVED AS TO FORM: 

 
_________________________________ 

     Joanna Eide, City Attorney 
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